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Other Recent Decisions

RETIREMENT BENEFITS

Turner et al. v. Allstate Insurance Company

The U.S. District Court for the Middle District of 
Alabama upholds a previous injunction and pre-
vents the defendant life insurance company from 
discontinuing or canceling life insurance poli-
cies for the plaintiff retirees. The plaintiffs were 
retired employees of the life insurance company. 
The company provided current employees with a 
life insurance policy and represented that upon 
retirement the employees’ basic group life insur-
ance policies would terminate and they would 
receive retiree life insurance policies that would 
provide a life insurance benefit equal to some 
specified percentage of their previous coverage 
or a specified multiple of their annual earnings. 
In addition, defendants told retirees that the re-
tiree insurance benefit would be “permanent,” 
“fully paid,” “paid up” and in effect for the rest 
of their lives “at no cost” without any further 
premiums due. Contrary to this promise, the 
company announced that it would no longer pay 
premiums on retiree life insurance policies after 
December 31, 2015 and, consequently, the plain-
tiffs filed suit. The court granted the plaintiffs’ 
motion for a preliminary injunction requiring 
the defendant to continue life insurance benefits 
after December 31, 2015. The defendants filed a 
motion to strike the preliminary injunction as 
to the unnamed members of the putative class. 
The court considers that although the summary 
plan description provided the defendant with the 
right to modify, amend or terminate the plan at 
any time, the plaintiffs clearly demonstrated a 
substantial likelihood that the defendant prom-
ised that they would receive the life insurance 
for the remainder of their lives at no cost. The 
court opines that the defendant, as a life insur-
ance company, understood the meaning of the 
terms fully paid, no further premiums, permanent, 
for life and paid up. The plaintiffs also contended 

that the defendant concealed and misrepresented 
the terms of the plan by promising that the insur-
ance was fully paid up upon retirement and by 
failing to disclose that some other kind of policy 
would be provided instead. The court finds that 
the defendants’ use of the term paid up was inac-
curate because that term implied that no further 
payments were due and the policies could not 
be canceled. Accordingly, the court orders that 
the preliminary injunction continue in force, 
and the defendant is enjoined from discontinu-
ing, canceling or interfering with the existence 
or enforceability of the life insurance policies for 
the named plaintiffs. Nos. 2:13-CV-685-WKW 
(WO); 2:15-CV-406-WKW (WO) (M.D.Ala. 
September 27, 2016). 

STOCK PLANS

Martone v. Whole Foods Market, Inc., et al.
The U.S. District Court for the Western District of 
Texas dismisses allegations by a former employee 
that the defendant company caused him to lose 
a portion of his retirement savings by artificially 
increasing the company’s stock value when it sys-
tematically overcharged customers and misrep-
resented its brand’s reputation. The plaintiff was 
a former employee of a natural and organic gro-
ceries retail company and participant in the com-
pany’s 401(k) plan. The plan included a company 
stock fund among its investment options. The de-
fendants included the company and the members 
of the company’s board of directors. The company 
stock value rose from $13.61 per share in 2010 
to $63 per share in October 2013. The stock was 
trading above $40 per share on the day the compa-
ny published a press release announcing that the 
company had been illegally overcharging custom-
ers. The following day the stock value fell more 
than 11%. The plaintiff filed suit and alleged that, 
due to the company’s overpricing actions and mis-
representations, his retirement account lost value. 
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The defendants argued that, in order to prove constitutional 
standing, the plaintiff had to demonstrate that he was injured 
by selling his shares of company stock at a loss and, thus, suf-
fered an injury in a personal and individual way. The court 
finds that the plaintiff had been injured because the loss was 
sustained due to direct actions by the company, regardless of 
when he sold his shares. The defendants also argued that the 
plaintiff failed to state a claim for relief that could be granted. 
As established in Fifth Third Bancorp et al. v. Dudenhoeffer 
et al., 134 S.Ct. 2459 (2014), where a plaintiff alleges that a 
fiduciary acted imprudently by failing to act on the basis of 
nonpublic information, the plaintiff must plausibly allege an 
alternative action that the defendant could have taken that 
would have been consistent with securities laws. In addition, 
a plaintiff must establish that a prudent fiduciary in the same 
circumstances would not have viewed such action as more 
likely to harm the fund than help it. The plaintiff suggested 
that the defendants could have disclosed the truth about the 
alleged overcharging or refrained from making the mislead-
ing representations to investors in the first place. In the alter-
native, the company could have prevented plan participants 
from buying company stock at inflated prices by closing the 
fund to new investments. The court finds that the plaintiff 
failed to plausibly allege an alternative action that a prudent 
fiduciary in the same circumstances would not have viewed 
as more likely to harm the fund than to help it. Accordingly, 
the court grants the defendants’ motion to dismiss without 
prejudice. No. 1:15-CV-877 RP (W.D.Tex. September 28, 
2016).

BENEFIT LITIGATION

District Photo Inc. Health Care Plan v. Pyrros, M.D., et al.
The U.S. District Court for the Eastern District of New York 
grants the defendant physicians’ request for reconsideration 
of its prior decision in light of the U.S. Supreme Court rul-
ing in Montanile v. Board of Trustees of the National Elevator 
Industry Health Benefit Plan, 136 S.Ct. 651 (2015) regard-
ing the recovery of nontraceable funds. The plaintiff was 
an employer-sponsored health plan. The defendants were 
a thoracic surgeon and his medical practice. The plaintiff 
allegedly overpaid the defendants for a particular patient’s 
surgery and attempted to recover the overpayment of ap-
proximately $140,000. The plaintiff filed suit in 2013, and 
the court denied both parties’ motions for summary judg-
ment in December 2016. The court’s ruling was based on 

the decision of the U.S. Court of Appeals for the Second 
Circuit in Thurber v. Aetna Life Insurance Company et al., 
712 F.3d 654 (2d Cir. 2013), in which the court held that 
a claim seeking the return of overpaid benefits constituted 
an action for “appropriate equitable relief ” under Section 
502(a)(3) of the Employee Retirement Income Security Act 
of 1974 (ERISA), regardless of whether the funds had been 
segregated or dissipated. The defendants then filed a mo-
tion for reconsideration of the ruling. The court notes that a 
motion for reconsideration is appropriate when the moving 
party can demonstrate that the court overlooked control-
ling decisions that might have reasonably altered the result 
before the court. The defendants’ motion for reconsidera-
tion was based on the Montanile decision, in which the Su-
preme Court held that a plaintiff can enforce an equitable 
lien only against specifically identified funds that remain 
in the defendant’s possession or against traceable items 
that the defendant purchased with the funds. A defendant’s 
expenditure of the fund on nontraceable items destroys an 
equitable lien, although a plaintiff may then seek a legal 
remedy against the defendant’s general assets. The defen-
dants stated that they did not segregate the funds paid by 
the plaintiff, since those funds were deposited along with 
the general funds of the practice. In addition, the plaintiff ’s 
plan document did not create an equitable trust for pay-
ments but only gave the claims administrator the right to 
recover the refund. That language contrasted with the sub-
rogation provision of the plan, which specifically stated that 
medical benefits paid following an accident that are recov-
ered by the participant are deemed to be held in construc-
tive trust for the benefit of the plan. Therefore, the court 
grants the defendants’ motions for reconsideration and 
summary judgment. No. 13-CV-4285 (JFB)(SIL) (E.D.N.Y. 
September 28, 2016).

RETIREMENT BENEFITS

Kepner et al. v. Weyerhaeuser Company
The U.S. District Court for the District of Oregon dismisses 
the plaintiff retirees’ claims that their defendant employer 
promised to provide lifetime health care benefits. The plain-
tiffs were a class of retired employees of the defendant pa-
per manufacturing company and former participants in the 
company’s retiree health care plan. In 1979, the company 
issued the first summary plan description (SPD) for the 
plan, which described the health care plan then available to 
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retirees. The 1979 SPD did not contain language expressly 
reserving the defendant’s right to unilaterally amend or ter-
minate retiree health care benefits. In 1990, the SPD was up-
dated to include a reservation-of-rights clause stating that 
the defendant reserved the right to modify or amend the 
plan, require or change retiree contributions, or terminate 
and substitute another retiree plan in the future. In January 
2015, the defendant unilaterally terminated its contribu-
tions to the health reimbursement arrangements (HRAs) 
of all retirees who became vested in their pension benefits 
after December 31, 1989. The plaintiffs filed suit claiming 
they were entitled to contractually vested lifetime health care 
benefits under the terms of the 1979 SPD. The court notes 
that under the Employee Retirement Income Security Act 
of 1974 (ERISA), welfare benefits do not vest unless there is 
a contractual agreement for vesting of benefits found in the 
plan documents. To determine whether benefits were vested, 
courts apply ordinary principles of contract interpretation to 
ERISA plan documents. The court summarized cases from 
the Third, Fourth, Fifth, Sixth and Ninth Circuit Courts and 
notes that several courts held that the plaintiffs must point to 
“clear and express language” in the plan documents to state a 
claim for contractually vested welfare benefits. The plaintiffs 
argued that the 1979 SPD was ambiguous and, under ordi-
nary principles of contract law, ambiguous language may give 
rise to contractual obligations and extrinsic evidence may be 
used to construe ambiguous terms to determine the parties’ 
intent. However, the court recounted the U.S. Supreme Court 
decision in M&G Polymers USA, LLC, et al. v. Tackett et al., 
135 S.Ct. 926 (2015), in which the Court opined that absent 
a clear abrogation of the rule requiring a clear manifestation 
of the parties’ intent to vest benefits for life, courts should 
not construe ambiguous writings to create lifetime promises. 
The court finds that the 1979 SPD did not contain “clear and 
express” language indicating that the defendant intended to 
promise vested lifetime benefits. Therefore, the court finds 
that the plaintiffs failed to state a claim for vested lifetime 
health care benefits. Accordingly, the court grants the de-
fendant’s motion to dismiss. No. 6:16-cv-01040-AA (D.Or. 
October 10, 2016).

FIDUCIARY DUTIES

Moreno et al. v. Deutsche Bank Americas Holding 
Corp. et al. 
The U.S. District Court for the Southern District of New 
York finds that the plaintiff former employees plausibly al-

leged mismanagement of their 401(k) plan by the defen-
dant fiduciaries for charging excessive fees for the defen-
dants’ proprietary mutual funds. The plaintiffs were former 
employees of an international bank and former partici-
pants in the bank’s 401(k) plan. The defendants included 
the plan administrator, the investment committee, the ex-
ecutive committee of the board and the parent company of 
all of the bank entities. Certain named advisory companies 
were deemed not to be fiduciaries and were dismissed. As 
of 2009, the plan had roughly $1.9 billion in assets and of-
fered participants 22 designated investment alternatives, 
ten of which were proprietary mutual funds managed by 
the defendants. In addition, the plan offered participants 
the option of opening a self-directed brokerage account. 
The plaintiffs claimed the plan included three proprietary 
index funds that charged excessive fees in relation to other 
comparable index funds managed by Vanguard. The plain-
tiffs also complained that the expense ratio associated with 
the proprietary S&P 500 Index fund increased each year 
between 2010 and 2013 and that the actively managed pro-
prietary funds charged investment management fees two 
to five times higher than other comparable funds. In ad-
dition, the proprietary funds underperformed comparable 
funds offered by other investment companies. The plaintiffs 
filed suit in December 2015 alleging that the defendants 
breached their duties of care and loyalty in selecting, re-
taining and monitoring plan investments. The complaint 
also alleged that the defendants stood to benefit from the 
alleged excessive fees because certain bank entities were 
paid investment management fees by the proprietary 
funds. The court determines that it was not clear from the 
plaintiffs’ complaint or other court filings that the case was 
time-barred under the statute of limitations provisions of 
the Employee Retirement Income Security Act of 1974 
(ERISA). The court also finds that the complaint plausibly 
alleged that, by failing to remove excessively costly propri-
ety mutual funds, the defendants breached their duties to 
act in the best interest of the plan. In addition, the plaintiffs 
demonstrated that the defendants failed to include in the 
plan the lowest cost share classes while such classes were 
made available to the bank’s institutional clients. Accord-
ingly, the court finds that the plaintiffs’ claims against the 
plan fiduciaries remain pending and denies the defendants’ 
motion to dismiss due to ERISA statute of limitations 
provisions. No. 15 Civ. 9936 (LGS) (S.D.N.Y. October 13, 
2016).


