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insured’s employee benefits program.” In other words, had 
the company made a mistake in the administration of the 
payment to the employee (sending it to the wrong person), 
the policy would cover the loss. However, by not paying the 
employee at all, the complaint is seen as a breach of contract, 
which the policy does not cover. 

The court indicates that the insurance company should 
not have taken so long to render its decision as to whether 
to pay the benefits. However, this delay in the process alone 
would not make the insurance company liable to pay a ben-
efit that should be shouldered by the employer. 

Funds Run Into ERISA Statute of Limitations 
Mid-South Iron Workers Welfare Plan et al. v. Harmon et 
al., 2016 WL 1445067 (10th Cir. April 13, 2016). Tenth Circuit 
Court affirms decision that plaintiff need not know all information 
to file claim for breach of fiduciary duty and when statute of limi-
tations will begin to run.

Angel Erectors LLC, a limited liability company in Oklaho-
ma, agreed to a collective bargaining agreement with a union 
of iron workers in the state. Upon suspicion that the company 
had not been paying its proper contributions nor reporting all 
hours worked, the union filed suit in August 2010 in federal 
court to compel an audit of Angel Erectors. Ryan Harmon, 
owner of Angel Erectors, shortly thereafter created another 
limited liability company, transferred all of Angel Erector’s as-
sets to the new company and filed for bankruptcy protection. 
Although the benefit funds moved to have the bankruptcy 
proceeding dismissed, they were unsuccessful, and it was not 
until August 2012 that an audit was ordered. The funds found 
upon audit that Harmon owed significant contributions, and 
judgment was entered in their favor.

Because Harmon had filed for bankruptcy protection, how-
ever, the funds were unable to collect on their judgment. Sub-
sequently, the funds filed suit against Harmon in state court in 
December 2014 to pierce the veil of the limited liability corpo-
ration that had been created by Harmon and to allege a breach 
of fiduciary duty. The funds did not prevail on either of their 
claims because the complaint fell outside of the ERISA-mandat-
ed three-year statute of limitations for breach of fiduciary duty. 

On appeal, the funds argued that they did not have ac-
tual knowledge of the breach until after the audit, thus the 
second action was timely, i.e., within three years. They also 
argued that the longer six-year statute for fraud and conceal-
ment should apply, but the court declined to examine that 
argument as it had not been properly “preserved” for appeal.

ERISA bars claims for breach of fiduciary duty “after three 
years ‘after the earliest date on which the plaintiff had actual 
knowledge of the breach or violation.’ ” The court recognizes 
that there is not as yet a determination in their circuit as to 
what “actual knowledge” entails, but this could be a topic for 
the future decision. The court explains that there is a circuit 
split in how to determine when the statute of limitations 
should begin to run. One way to view the beginning point 
for counting the statute of limitations is the Seventh Circuit 
approach, which holds that only the essential facts for the 
violation need to be known, and the plaintiff does not need 
to know all of the details. The other approach is taken by 
the Third Circuit, which holds that the plaintiff must know 
not only of the events constituting the breach, but also that 
those events would support an ERISA claim. The court did 
not adopt either theory because the funds knew about the 
contributions not being made well before the three-year time 
limit or they would not have filed a suit to compel the audit of 
Angel Erectors. 

This case reflects that the Tenth Circuit has not yet deter-
mined in what way to judge the point at which the statute 
of limitations begins to run for a breach of fiduciary duty 
under ERISA. In this case, where the breach-of-fiduciary-
duty claim was not filed with the original complaint against a 
company, the original complaint was used to establish knowl-
edge of that breach of duty. Ultimately, a claim for breach 
of fiduciary duty is time-sensitive and risks being barred by 
ERISA should the complainant wait for other judicial action 
to prove the case.

ERISA Preempts Action in Benefits Denial
Hogan v. Jacobson et al., 2016 WL 2957153 (6th Cir. May 23, 
2016). Sixth Circuit Court of Appeals rules that ERISA preempts 
action against insurance company nurses for making eligibility de-
termination without being licensed.


