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a portion of its business at more than $760 a share. Because 
Rich was no longer a shareholder, he received no portion of 
this buyout. Because of the large spike in share price over such 
a short period, Rich filed a complaint in April 2009 alleging 
Racketeer Influenced Corrupt Organizations Act (RICO) 
violations, securities fraud, ERISA causes of action and oth-
ers. The district court determined that the SRP was not an 
employee pension plan so it was not covered by ERISA and, 
accordingly, granted summary judgment in favor of BAH.

The Ninth Circuit concurred in the district court’s opin-
ion and used its decision to elucidate what can qualify as a 
pension benefit plan under ERISA statute. ERISA statute 29 
U.S.C. §1002(2)(A) explains that a plan is a pension benefit 
plan if “by its express terms or as a result of surrounding 
circumstances such plan . . . (i) provides retirement income 
to employees, or (ii) results in a deferral of income by em-
ployees for periods extending to the termination of covered 
employment or beyond.” The court takes this to mean that 
the primary goal of a plan must be to provide deferred com-
pensation or other benefits, which the SRP was not tailored 
to do. 

The nature of the SRP was not something the court saw as 
primarily focused on deferred compensation or other ben-
efits and was not something the SRP pretended to be. The 
primary function of the SRP, according to the SRP itself, 
was “to provide incentives for [BAH] Officers to continue to 
serve as employees.” In addition, BAH’s philosophy toward 
the SRP was that it would provide “orderly transition of own-
ership of [BAH] from one generation of Officers to the next” 
and was not focused on funding the company. Rich argued, 
however, that a participant in the SRP could hold his shares 
until retirement and that he had used it for retirement. Un-
fortunately for Rich, the court did not see this as enough to 
establish it as an ERISA pension plan. 

Emotional Distress Claim Can Overcome  
ERISA Preemption
Kresich v. Metropolitan Life Insurance Co., 2016 WL 
1298970 (N.D.Cal 2016). Tort claim for intentional infliction of 
emotional distress can overcome ERISA preemption if sufficiently 
independent of the ERISA claim.

The U.S. District Court for the Northern District of Cal-
ifornia reviewed a case originally brought in San Francisco 
Superior Court by an employee with a disability benefits 
policy through Metropolitan Life Insurance Company for 
intentional infliction of emotional distress. The case was 
then removed by MetLife, which argued to the federal dis-
trict court that this state law claim should be preempted 
by ERISA. Because the suit’s claim for disability benefits is 
an ERISA-related claim, the defendant argued that the case 
should be dismissed as an attempt to circumvent ERISA 
preemption. 

The plaintiff, John Kresich, suffered from severe chronic 
back pain that gradually worsened until he could no longer 
continue working. The treatments and medications Kresich 
received to help him with his severe back pain also had in-
tense side effects, which further impaired his ability to con-
tinue working. When Kresich sought surgery to alleviate 
his back problem, he was informed he was not a candidate 
because the procedure would be risky and it was unclear 
whether it would be of any value. Subsequently, Kresich 
made a claim to recover disability benefits under his plan 
with MetLife.

MetLife proceeded to investigate the claims made by Kre-
sich to determine whether he was entitled to benefits. Kre-
sich filed the case because although the insurance company 
was willing to review his claim for benefits, he argues that 
it “repeatedly engaged in extreme and outrageous conduct 
with the aim of forcing [him] to drop his claim and return, in 
pain, to work.” The plaintiff alleges that the insurance compa-
ny did not believe his claim and misrepresented statements 
that both he and physicians made about his condition. Fur-
thermore, Kresich alleged that the insurance company would 
ignore his correspondence, delay meetings and medical ex-
aminations, and send him to multiple evaluations that would 
ultimately result in pain and distress. Ultimately, Kresich be-
lieves that the insurance company intentionally did this in 
order to get him to drop his claim for benefits, resulting in 
severe emotional distress.

ERISA preemption provisions exist in order to ensure that 
the comprehensive federal regulatory scheme provided by 
ERISA will be applied uniformly across the country. 
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As the Supreme Court explained, “The policy choices 
reflected in the inclusion of certain remedies and the 
exclusion of others under the federal scheme would 
be completely undermined if ERISA-plan participants 
and beneficiaries were free to obtain remedies under 
state law that Congress rejected in ERISA.” . . . not-
ing that “Congress did not intend to authorize other 
remedies that it simply forgot to incorporate express-
ly.” In particular, “any state-law cause of action that 
duplicates, supplements, or supplants the ERISA civil 
enforcement remedy conflicts with the clear congres-
sional intent to make the ERISA remedy exclusive and 
is therefore pre-empted.” Id. at 209;  Chamblin v. Reli-
ance Standard Life Insurance Co., 168 F.Supp.2d 1168, 
1179 (N.D.Cal. 2001). (State law claims are “preempt-
ed where they would offer an alternative enforcement 
mechanism to ERISA.”) 
Kresich did not dispute that his plan was governed by 

ERISA. In order to collect on a claim that seems to supple-
ment an ERISA benefit and that is governed by ERISA, Kre-
sich would have to show that this claim is entirely separate 
and independent from his ERISA claim. 

The court indicated that ERISA preempts state laws in 
two main ways. The first way preemption applies comes 
about when the claim has a connection with or reference 
to an ERISA plan. Second, as the Ninth Circuit indicated 
in Dishman v. UNUM Life Insurance Co. of America, ERISA 
plaintiffs “cannot obtain relief by dressing up an ERISA ben-
efits claim in the garb of a state law tort.” In other words, the 
claim must exist independent of the failure to pay benefits. 

Kresich’s claim for intentional infliction of emotional dis-
tress would not exist were there not an ERISA benefit that 
was being sought. While this may seem to doom his state 
tort law claim, the court made a distinction between this 
claim and others. The focus of this claim, according to the 
court, is whether or not the defendant had a duty to prop-
erly treat and examine his claim regardless of whether the 
benefits were approved. Even though the opportunity to 
mistreat the defendant arose in the course of administrat-
ing the claim, the fact that the defendant mistreated Kre-
sich exists independently. The court again refers to Dishman 
to explain that Congress did not enact ERISA in order “to 
provide ERISA administrators with blanket immunity from 
garden variety torts which only peripherally impact daily 
plan administrators.” If this were the case, administrators 
“could ‘investigate’ a claim in all manner of tortious ways 
with impunity.” 

Ultimately, the insurance company had an independent 
duty to Kresich, and the ERISA claim was merely the vehicle 
by which the alleged abuse showed itself. Other courts have 
also found that a claim for intentional infliction of emotional 
distress based on conduct during an investigation is not al-
ways preempted by ERISA. For this reason, the court viewed 
the claim as too tangentially related to the ERISA claim to be 
subject to preemption in the context of the defendant’s mo-
tion for judgment on the pleadings. 

The editor thanks Ryan Cross, who prepared much of the 
material for this issue.


