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insured’s employee benefits program.” In other words, had 
the company made a mistake in the administration of the 
payment to the employee (sending it to the wrong person), 
the policy would cover the loss. However, by not paying the 
employee at all, the complaint is seen as a breach of contract, 
which the policy does not cover. 

The court indicates that the insurance company should 
not have taken so long to render its decision as to whether 
to pay the benefits. However, this delay in the process alone 
would not make the insurance company liable to pay a ben-
efit that should be shouldered by the employer. 

Funds Run Into ERISA Statute of Limitations 
Mid-South Iron Workers Welfare Plan et al. v. Harmon et 
al., 2016 WL 1445067 (10th Cir. April 13, 2016). Tenth Circuit 
Court affirms decision that plaintiff need not know all information 
to file claim for breach of fiduciary duty and when statute of limi-
tations will begin to run.

Angel Erectors LLC, a limited liability company in Oklaho-
ma, agreed to a collective bargaining agreement with a union 
of iron workers in the state. Upon suspicion that the company 
had not been paying its proper contributions nor reporting all 
hours worked, the union filed suit in August 2010 in federal 
court to compel an audit of Angel Erectors. Ryan Harmon, 
owner of Angel Erectors, shortly thereafter created another 
limited liability company, transferred all of Angel Erector’s as-
sets to the new company and filed for bankruptcy protection. 
Although the benefit funds moved to have the bankruptcy 
proceeding dismissed, they were unsuccessful, and it was not 
until August 2012 that an audit was ordered. The funds found 
upon audit that Harmon owed significant contributions, and 
judgment was entered in their favor.

Because Harmon had filed for bankruptcy protection, how-
ever, the funds were unable to collect on their judgment. Sub-
sequently, the funds filed suit against Harmon in state court in 
December 2014 to pierce the veil of the limited liability corpo-
ration that had been created by Harmon and to allege a breach 
of fiduciary duty. The funds did not prevail on either of their 
claims because the complaint fell outside of the ERISA-mandat-
ed three-year statute of limitations for breach of fiduciary duty. 

On appeal, the funds argued that they did not have ac-
tual knowledge of the breach until after the audit, thus the 
second action was timely, i.e., within three years. They also 
argued that the longer six-year statute for fraud and conceal-
ment should apply, but the court declined to examine that 
argument as it had not been properly “preserved” for appeal.

ERISA bars claims for breach of fiduciary duty “after three 
years ‘after the earliest date on which the plaintiff had actual 
knowledge of the breach or violation.’ ” The court recognizes 
that there is not as yet a determination in their circuit as to 
what “actual knowledge” entails, but this could be a topic for 
the future decision. The court explains that there is a circuit 
split in how to determine when the statute of limitations 
should begin to run. One way to view the beginning point 
for counting the statute of limitations is the Seventh Circuit 
approach, which holds that only the essential facts for the 
violation need to be known, and the plaintiff does not need 
to know all of the details. The other approach is taken by 
the Third Circuit, which holds that the plaintiff must know 
not only of the events constituting the breach, but also that 
those events would support an ERISA claim. The court did 
not adopt either theory because the funds knew about the 
contributions not being made well before the three-year time 
limit or they would not have filed a suit to compel the audit of 
Angel Erectors. 

This case reflects that the Tenth Circuit has not yet deter-
mined in what way to judge the point at which the statute 
of limitations begins to run for a breach of fiduciary duty 
under ERISA. In this case, where the breach-of-fiduciary-
duty claim was not filed with the original complaint against a 
company, the original complaint was used to establish knowl-
edge of that breach of duty. Ultimately, a claim for breach 
of fiduciary duty is time-sensitive and risks being barred by 
ERISA should the complainant wait for other judicial action 
to prove the case.

ERISA Preempts Action in Benefits Denial
Hogan v. Jacobson et al., 2016 WL 2957153 (6th Cir. May 23, 
2016). Sixth Circuit Court of Appeals rules that ERISA preempts 
action against insurance company nurses for making eligibility de-
termination without being licensed.
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When Violet Hogan was disabled, she sought to recover 
short-term disability benefits under her employer-provided 
disability insurance policy. The policy also allowed her to 
seek long-term disability benefits if she were disabled for 
more than 80 days. Hogan received unfavorable opinions re-
garding her application for benefits from the defendants, in-
surance company nurse interviewers who were not licensed 
to practice medicine or psychology in the state of Kentucky.

Hogan filed an ERISA lawsuit alleging improper denial of 
both her short-term and long-term benefits. The federal dis-
trict court denied the claim for short-term benefits, and the 
Court of Appeals reaffirmed this decision because the denial 
was not arbitrary or capricious. The claim for long-term ben-
efits was also denied because Hogan did not seek the benefits 
from the Life Insurance Company of North America before 
making the claim in court, thus failing to exhaust her admin-
istrative remedies. 

In addition to her federal court ERISA claims, Hogan 
filed another lawsuit in Kentucky state court. She alleged that 
the two defendants, each registered nurses, negligently vio-
lated Kentucky licensing statutes applicable to medical pro-
fessionals by making a determination on her disability while 
unlicensed. The action subsequently was removed to federal 
court on the basis of ERISA preemption, and the federal dis-
trict court denied Hogan’s attempts to return the case to state 
court. The federal district court granted the nurses’ motion 
to dismiss on the grounds of ERISA preemption. Hogan ap-
pealed the nurses’ motion for sanctions.

The Sixth Circuit affirmed the district court’s decision that 
Hogan’s claims were preempted by ERISA. The court pointed 
out that although Hogan took great care to word the com-
plaint carefully so that it did not mention anything about her 
benefits claim, the negligence that is being alleged would not 
exist without the denial of ERISA benefits. In other words, 
the substance of the claim remains the wrongful denial of 
benefits under an ERISA plan. Furthermore, the legal duty 
to be licensed that Hogan attributes to the defendants’ neg-
ligence exists only in the context of the benefits review pro-
cess.

Having found the state law claim preempted by ERISA, 
the district court allowed Hogan to amend her complaint 

to plead a federal claim. Hogan’s amended complaint trans-
formed her now-preempted state claim into a claim for ben-
efits under 29 U.S.C. §1132(a)(1)(B). She also tried to plead 
a claim under 29 U.S.C. §1140, which makes it illegal to take 
an action that interferes with a participant’s ability to collect 
benefits. The federal district court denied these claims as 
well, however, because although Hogan stated that the de-
fendants had interfered with her ability to collect benefits, 
she could not explain how they had done so. The defendants 
sought sanctions for filing a frivolous lawsuit, but that re-
quest was not granted. The court indicated that although it 
was likely Hogan had carefully crafted the complaint to avoid 
ERISA language, the suit was not merely an attempt to avoid 
complete preemption and ignore the first lawsuit. 

Stock Rights Plan Not an ERISA Pension Plan
Rich v. Shrader et al., 2016 WL 2994736 (9th Cir. May 24, 
2016). Court decision regarding stock rights plan clarifies what 
qualifies as employee pension plan.

A retired employee, Rich, brought a claim for breach of 
contract and ERISA violations against his former employer, 
Booz Allen Hamilton, Inc. (BAH). An important part of 
Rich’s case was the stock rights plan (SRP) he took part in 
as an employee and used as a vehicle for his retirement sav-
ings. Rich alleged fiduciary misconduct and fraud after BAH 
repurchased his shares at $147.80 and the very next year sold 
a portion of the company for $763 a share. After a lengthy 
court process, the District Court for the Southern District 
of California granted summary judgment in favor of the em-
ployer. On appeal to the Ninth Circuit by Rich, the court up-
held the district court judgment and further explained that 
even though the SRP was used for Rich’s retirement funds, it 
is not a deferred income pension plan and was not an ERISA 
plan.

Rich worked at BAH starting in 1987. In 2003, after a per-
formance evaluation, BAH recommended that Rich retire. 
Seeing no option other than being terminated, Rich retired 
from BAH March 31, 2005. On March 31, 2007, in accordance 
with the terms of the SRP, BAH repurchased all of Rich’s 
shares at a price of $147.80 per share. In July 2008, BAH sold 


