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The U.S. Supreme Court decision in Montanile v. Board of Trustees of the National Elevator 
Industry Health Benefit Plan has important implications for self-funded ERISA health plans. 
This article, the second of a two-part series, examines how trustees can protect their health 
plan’s right to recover claims costs from an award or settlement to a participant.
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The Employee Retirement Income Security Act 
(ERISA) gives a self-funded health plan the right to 
be reimbursed for claims costs if an injured partici-
pant receives an award or settlement from the party 

responsible for the injuries. But the U.S. Supreme Court deci-
sion in January 2016 in Montanile v. Board of Trustees of the 
National Elevator Industry Health Benefit Plan makes it clear 
that ERISA’s “equitable lien by agreement” is against a spe-
cific fund and, once that fund is gone or cannot be traced to 
other specific property, the equitable lien also is gone.

In light of Montanile, trustees and professional service 
providers need to review carefully and possibly revise sub-
rogation and reimbursement provisions in plan documents 
and summary plan descriptions (SPDs) in order to increase 
chances of successful reimbursement. 

Put Plan on Firm Footing
For example, what does the plan say about its right to 

recover from third-party settlements? To bring a success-
ful claim for reimbursement under ERISA §502(a)(3), the 
plan must both have an equitable basis for its reimbursement 
claim and seek an equitable remedy to redress the claim. Al-
though Montanile centered on seeking a remedy, it is essen-
tial that a plan have a basis for making the claim.

So sponsors should review plan documents to be sure all 
provisions are specific to the types of benefits the plan pro-
vides and that this language is mirrored in the SPD. To avoid 
being put in a situation like the one in Montanile, where the 
plan has no remedy under ERISA against a participant who 
breaches the equitable lien, plan sponsors should require 
participants to:

• Notify the plan promptly about any recoveries against 
a third party

• Provide periodic status updates
• Seek the plan’s consent to both the settlement and dis-

tribution of the settlement proceeds to the participant.
(Visit www.ifebp.org/members/sampledocs/Multiemployer 

/HealthandWelfareFundAdministration/Miscellaneous 
/Subrogation%20and%20Reimbursement%20Plan%20 
Provision.pdf for the author’s suggested plan document lan-
guage for subrogation and reimbursement rights.)

Redouble Administrative and Legal Efforts  
for Reimbursement

The unfortunate lesson in Montanile is that even the most 

well-drafted plan provisions are ineffective if the plan fidu-
ciary does not enforce them. Failing to timely pursue and 
collect settlement proceeds could itself become the basis for 
a breach-of-fiduciary-duty claim brought by other plan par-
ticipants.

Given Justice Clarence Thomas’ admonition to trustees 
for their slow reaction in seeking reimbursement from Mon-
tanile, it’s apparent self-funded ERISA health plans will have 
to spend more time, effort and expense in asserting and pro-
tecting equitable liens by agreement.

Personnel on the front lines of processing claims must rec-
ognize injuries most commonly associated with third-party 
and work-related claims. Tools such as red flagging certain 
treatment codes and reviewing loss-of-time requests can tip 
off plans early so they can contact participants promptly. 
Asking participants with certain types of injuries to fill out a 
questionnaire can lead to vital information through contacts 
with attorneys, insurance companies and law enforcement 
offices.

Once potential, as well as actual, claims are identified, in-
ternal procedures should be reviewed to ensure that the plan:

• Requires participants and beneficiaries to notify the 
plan when a third party may be liable for the injury or 
illness for which the plan has advanced claims

• Has the resources and ability to investigate and track 
recoverable claims

• Follows procedures pursuing reimbursement from 
participants and beneficiaries in a timely manner 
(early and often, before a participant or beneficiary has 
the opportunity to spend settlement funds). 

Plans should always attempt to obtain a signed subroga-
tion and reimbursement agreement (SRA) from the partici-
pant. Nothing under ERISA prohibits plan documents from 
requiring a signed SRA as a condition for paying benefits.1 
The plan also can require the plan member’s attorney to sign 
the acknowledgment, although, in the author’s experience, 
such a request is met with resistance. While the plan can say 
it won’t advance claims unless the participant has signed the 
SRA, the benefits of obtaining an SRA may be outweighed 
by a plan’s contractual obligations to timely submit claims to 
contracted health care providers in order to take advantage 
of prenegotiated discounted rates. 

Liability insurance adjusters (who may provide medical 
payments and/or personal injury protection coverage) rep-
resenting the participant and the responsible party, as well 
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as any legal counsel for the participant, 
should be notified promptly and updat-
ed periodically as to the itemization of 
the plan’s claims paid out and the basis 
for the plan’s reimbursement rights. 

The plan must retain legal coun-
sel well-versed in ERISA self-funded 
plan rights and be prepared to take ac-
tion quickly if circumstances warrant. 
Coordination between administrative 
offices and legal counsel is extremely 
important in order to track the some-
times long and arduous process of these 
types of injury claims. Montanile is a 
textbook case on how timing is vital: 
Plans now must be more proactive in 
formally asserting legal rights in federal 
court rather than being deferential and 
allowing the process to work itself out 
with simply an expectation of getting 
paid in the end.

Can a participant play “keep-away” 
with award money? Montanile certain-
ly did it successfully. However, such a 
gambit is at the participant’s—and his 
lawyer’s—considerable risk.

The most notable worry for self-
funded plans is the arbitrary dead-
line the participant set in Montanile. 
It could be argued that the Supreme 
Court approved the artificial 14-day 
deadline set by Montanile’s attorney. 
Factually, Justice Thomas cast asper-
sions on the plan, given the amount of 
time the plan took (six months) to be-
gin an ERISA §502(a)(3) action against 
Montanile.

But what if the federal lawsuit was 
started one day after the 14-day dead-
line and Montanile had already spent 
the money? Such a de facto “statute of 
limitations” would certainly be unfair 
and inconsistent with traditional equit-
able law doctrines. It is a worrisome de-
velopment and all the more reason that 

plans must be very diligent in asserting 
and protecting their rights.

What Is an Attorney’s  
Obligation?

Under the law and/or a state’s code 
of attorney ethics, an attorney has an 
obligation to address an ERISA subro-
gation and reimbursement lien he or 
she is clearly aware of. 

Equitable liens by agreement al-
most always originate from personal 
injury actions. Participants rely on at-
torneys to bring these actions against 
responsible parties and their insur-
ance liability carriers. When hiring 
an attorney, the participant must sign 
a contingency fee contract that al-
lows the attorney to take 33% to 40% 
of any proceeds from a settlement or 
legal proceeding. Almost always, the 
money funnels through the attorney’s 
trust account and then is distributed to 
the participant, the law firm and any 
viable lienholders.2

The identity of the participant’s at-
torney is basic information the plan 
must obtain as a matter of course in 
subrogation matters. The plan (and/or 
its legal counsel) needs to send an in-
troductory letter and timely followup 
missives to that lawyer advising him or 
her of the plan’s subrogation and reim-
bursement rights. The plan also must 
send a list of claims the plan paid on 
behalf of the participant as a result of 
the personal injury.3

Montanile teaches trustees that they 
must be more aggressive in holding 
attorneys to their legal and ethical re-
sponsibilities. There is a strong argu-
ment under case law that if an attor-
ney is aware of a plan’s equitable lien 
by agreement, the attorney ignores or 
disregards that lien at his or her own 

peril.4 A plan should always name the 
participant’s law firm as a party defen-
dant in an ERISA §502(a)(3) action 
and include a request for preemptive 
injunction or a temporary restrain-
ing order from the court directing the 
participant’s law firm to hold all dis-
puted money in trust until the lawsuit 
between the plan and the participant 
has been resolved. That keeps the lien 
amount safe.5

Participant’s counsel should also be 
confronted with ethical obligations to 
ensure that the plan’s lien is respected 
prior to any distribution of settlement 
proceeds.

Settlement proceeds commonly 
are paid to the participant’s attorney 
in trust and then allocated accord-
ing to an itemized settlement state-
ment. Many—though not all—states 
have adopted Rule 1.5 of the Ameri-
can Bar Association Rules of Profes-
sional Responsibility that if a lawyer 
receives funds in which a third party, 
such as a lienholder, claims an inter-
est, the lawyer is obligated to notify 
that party. The lawyer must promptly 
deliver the funds to the third party.6 
When identifying the plan’s right to 
reimbursement, plans and their legal 
counsel should start using language 
in the ABA model rule (Access ABA 
model rule and variations by state at www 
.ifebp.org/bookstore/Pages/handbook7 
.aspx) and their state professional rule 
in initial and followup written con-
tacts with lawyers for participants.

Offset and Voluntary Repayment 
Schedules Are Viable Options

While a plan now must make quick 
decisions on whether and how to en-
force its rights to recover an overpaid 
or subrogated amount, plans may want 
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to consider options other than formal 
legal action to compel or assure reim-
bursement.

Provisions can be inserted into 
a plan document allowing for offset 
against still-active participants who fail 
to properly reimburse the plan after ob-
taining money from a third-party case. 
Although trustees sometimes are reluc-
tant to use this option, the circumstanc-
es surrounding Montanile will no doubt 
bring this issue to the forefront more 
often if assets are dissipated before a 
plan can reach them. ERISA §409, De-
partment of Labor (DOL) opinion and 
congressional history clearly indicate a 
plan must protect its assets in order to 
ensure long-term financial viability for 
all participants and their beneficiaries. 
Offset also can be levied on any claims 
submitted by a participant’s dependents 
until the plan’s lien has been paid back 
in full. Experience shows that threat or 
imposition of offset gets the prompt 
attention of the member, who will of-
ten contact the plan’s legal counsel and 
inquire whether a repayment schedule 
can be negotiated.

If the plan has advanced payments 
for health services and the participant 
fails to cooperate (a violation of the 
terms of the plan’s rules and regula-
tions and/or SPD), there may also 
be an option available to request re-
funds from providers. If a plan mem-
ber fails to comply with the plan’s 
recovery provisions, the plan might 
logically argue that any payments it 
advanced should be refunded. The 
plan fiduciary could use the possibil-
ity of refunds as leverage to induce 
cooperation by the participant and/or 
his attorney. However, the success of 
such a tactic probably would depend 
upon the plan’s relationship with the 
health care provider and the size of 
the claims in question.

Benefit plans are allowed to include 
penalty provisions to discourage a 
participant’s failure to comply with 
reimbursement requirements. For ex-
ample, the plan document could state 
that a participant’s failure to timely no-
tify the plan of any claim or settlement 
will result in the immediate termina-
tion of any additional benefits and the 

forfeiture of participant status and all 
rights under the plan. Do existing fed-
eral rules and regulations make this 
impermissible for ERISA self-funded 
health plans? There does not appear to 
be anything that prevents a disability 
plan from implementing such a pen-
alty as long as it is clearly defined in 
the plan documents. Obviously, this 
is a very punitive option and is more 
drastic than the common offset provi-
sions that are set forth in well-crafted 
subrogation and reimbursement pro-
visions.

Can a Self-Funded ERISA  
Health Plan Sue a Nonpaying 
Participant? 

ERISA §502(a)(3) allows a plan to 
bring a case only for “equitable relief ” 
and, after the Montanile decision, the 
Supreme Court seems intent on not ex-
panding that right. In other words, the 
Court has decided that the term equi-
table as used in the ERISA statute refers 
to traditional courts of equity rather 
than the term meaning fair. 

As discussed, plans will be required 
to enhance their monitoring efforts, 
review the adequacy of their present 
subrogation and reimbursement lan-
guage, and act promptly when seeking 
reimbursement from plan participants. 
Trustees may want to consider adding 
plan language that provides a basis to 
seek relief under ERISA §502(a)(2).7 A 
number of commentators since Mont-
anile have discussed whether plan lan-
guage that would provide relief under 
§502(a)(2) might be effective. While 
there appears to be no case law con-
firming the viability of this approach, 
such an argument could parallel at-
tempts (mostly unsuccessful) by health 
and pension benefit funds to declare 
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employers “plan fiduciaries” based on a company’s handling 
of “plan assets” (for example, when money that should have 
been earmarked for fringe benefit contributions is spent on 
other corporate matters).

In confronting disputes over subrogation and reimburse-
ment rights, the plan would argue that §502(a)(2) allows 
a plan fiduciary to seek relief against another fiduciary for 
violating a fiduciary duty, and the relief available under this 
ERISA section is not limited to equitable relief. To properly 
set the table, a plan would include language in appropriate 
plan documents that specifically states that (a) amounts re-
covered by a participant from a third party are considered to 
be plan assets, and (b) the participant is, therefore, a fiducia-
ry of the plan with respect to amounts recovered from third 
parties. The trustees could then enforce such a provision 
by bringing litigation under §502(a)(2) against the partici-
pant—and maybe his or her attorney?—even if the partici-
pant dissipates the third-party recovery. If a court accepted 
this approach—especially recognizing the judiciary’s consis-
tent willingness to enforce plan terms, rather than rewriting 
the plan—it theoretically would eliminate the problem pre-
sented in Montanile, where equitable relief was not available 
to recover the third-party payment already spent by the par-
ticipant on nontraceable items. All assets of the participant 
would then be fair game.

There doesn’t appear to be any downside to including this 
additional language in the plan document (and highlighting 
it in the SPD), providing a basis for claims under §502(a)
(2) as well as the traditional §502(a)(3) route. The presence 
of this language potentially could have a chilling effect on 
participants and their attorneys, which might prevent some 
rogue behavior and instead encourage cooperation and set-
tlement.

Montanile Fallout Could Extend to  
Pension Overpayments

During oral arguments in Montanile, the justices were 
cautioned their eventual ruling could affect workers receiv-
ing pension or disability benefits. Health plan participants 
are not likely to be unduly harmed if plans act promptly in 
seeking reimbursement. However, a disability or pension 
plan that waits years or decades before trying to collect an 
overpayment creates a heavy burden for an unwitting plan 
participant. Because Justice Thomas’s opinion makes no 
clear distinction between the various types of ERISA plans 

in Montanile, lower courts undoubtedly will be tasked with 
determining exactly how far the ruling extends.

It appears that the Montanile decision could reach into 
situations in which an ERISA pension plan has made over-
payments to beneficiaries. In the retirement as well as health 
context, ERISA requires that the plan fiduciary make reason-
able, diligent and systematic efforts to recover plan assets. 
Arguably, Montanile narrows the time frame within which 
plan fiduciaries can enforce their right to recoupment and 
limits the enforcement of such rights under ERISA §502(a)
(3). That makes the duty to recover plan assets more cumber-
some. 

In the pension arena, such instances may occur, for ex-
ample, if a participant has returned to covered work after 
declaring his or her retirement (and therefore payments 
should have been suspended) or when a participant dies 
(and payments continue to be made—and cashed—by an 
estate or family member). Plans should have processes in 
place to quickly identify pension plan overpayments so that 
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takeaways
•  In light of the U.S. Supreme Court decision in Montanile, benefit 

plan trustees and professional service providers should review 
carefully and possibly revise subrogation provisions in plan docu-
ments and SPDs.

•  To avoid having no remedy under ERISA against a participant 
who breaches an equitable lien, plan sponsors should require 
participants to notify the plan promptly about any recoveries 
against a third party, provide periodic status updates and get the 
plan’s consent to both a settlement and distribution of settlement 
proceeds.

•  Failing to timely pursue and collect settlement proceeds could 
become the basis for a breach-of-fiduciary-duty claim from other 
plan participants.

•  Plans should always attempt to get a signed subrogation and 
reimbursement agreement from a participant.

•  Trustees must be more aggressive in holding attorneys to their 
legal and ethical responsibilities. 

•  Options other than formal legal action when attempting to compel 
or assure reimbursement include offsets against still-active 
participants who fail to properly reimburse the plan after obtaining 
money from a third-party case and negotiating voluntary repay-
ment schedules.

•  Montanile also could affect the collection of disability or pension 
plan overpayments.
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they can seek recovery of such amounts as quickly as pos-
sible. Administrative tools, such as subscription services 
that can identify participant deaths, can be particularly use-
ful to ensure overpayments are either not made or kept to 
a minimum.

The Montanile decision could lead to a new series of law-
suits in which courts determine when settlement or other 
third-party proceeds are properly comingled with other as-
sets or what can be considered traceable versus nontraceable 
assets.

This is yet another example of a plan facing more time-
consuming and expensive tasks in order to protect its assets. 
If placed in this position, the plan must weigh case by case 
the fiduciary duty of seeking reimbursement against the time 
and cost involved in pursuing it.

Pension and disability plans should also explore whether 
other plan provisions already protect the plan from overpay-
ment, such as future claim offset provisions, coordination of 
benefit sections or cooperation clauses.

Miscellaneous Options That Have Been Floated

Intervening in Legal Action Against a Responsible Party
The author isn’t keen on a “solution” floated by some—

that the plan intervene in the underlying (usually state) legal 
action the participant has brought against the party respon-
sible for his or her injury. Doing so might lead to conflict- 
of-laws problems that could put into jeopardy an ERISA 
self-funded health plan’s unique legal status in federal courts 
and destroy the advantages that allow for preemption of state 
antisubrogation laws.

Subcontract Out Subrogation and Reimbursement Duties

Because of the potential increase in costs to pursue lien 
interests, some plans engage a separate third-party subro-
gation and recovery service. (Plans should be aware that 
administrative services agreements often subcontract sub-
rogation and reimbursement duties to another professional 
provider.) If this route is seriously considered, these services 
should be vetted carefully since many services are not well-
versed in ERISA self-funded plans and have a difficult time 
monitoring and collecting on cases that are not at issue. If 
a plan already has one of these services—because it is con-
tractually part and parcel of the terms of the administrative 
services agreement—trustees, the plan administrator and le-

gal counsel should regularly receive reports on subrogation 
case activity and be brought into the active decision-making 
process if litigation becomes possible or necessary.

Wait to Pay Claims Until a Settlement Is Reached

One of the more radical suggestions floated in light of 
Montanile is whether plans should be amended to not ad-
vance payment of claims until the settlement is achieved. Set-
tlement proceeds would have to be used to pay the provider 
in order to directly offset the plan’s obligations.

In addition to contractual nightmares with contracted 
health providers, this approach probably would take years 
to resolve, cause the plan to lose paid discounts, add more 
administrative monitoring layers and leave the participant 
facing collection actions from medical providers.

Options discussed above have advantages and disadvan-
tages. Plan administrators should seek advice from legal 
counsel as to what, if any, actions to take to improve the 
plan’s subrogation and reimbursement process.

Conclusion
The road to subrogation and reimbursement success is 

fairly direct. A plan should maintain regular contact with 
the parties, know where the plan’s money is at all times and, 
when the right time comes and if necessary, sue the party 
in possession of identifiable funds that in good conscience 
belong to the plan.

It is trustees’ fiduciary responsibility to make reasonable, 
diligent and systematic efforts to ensure that the health plan 
gets repaid. Unfortunately, it is rarely as simple as asking for 
repayment and receiving it in return. Over the years, a sub-
stantial body of case law has evolved around plans’ efforts to 
get reimbursed. Often, plans fail in this pursuit because the 
controlling plan documents do not contain clear or adequate 
language requiring the member to repay. 

Many participants’ attorneys will contend that state insur-
ance laws prevent plans from recovering settlement or jury 
verdict proceeds. But these state prohibitions do not apply 
to self-insured ERISA plans. And therein lies the substantial 
legal power of these plans to enforce reimbursement rights. 
More often than not, settlement or award money is paid over 
to a participant’s lawyers, who then settle up with the plan, 
often after negotiating a reasonable reduction in the plan’s 
claim based on that particular case’s circumstances. But 
sometimes things go sideways, like in the Montanile litiga-
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tion. A plan’s sound administrative foundation—and its stra-
tegic and legal agility—will determine if its reimbursement 
actions are successful. 

Endnotes

 1. Particular attention should be paid to the wording of questionnaires 
and SRAs, ensuring that they do not contradict subrogation and reimburse-
ment language in the plan’s rules and regulations and/or the SPD. SRAs sim-
ply reiterate to the participant his or her duty to cooperate with and reim-
burse the plan if recovery is made. Failure to obtain a signed SRA, even if 
mandated in plan provisions, does not extinguish a plan’s equitable lien by 
agreement.
 2. This is another reason to give timely notice of a plan’s lien to the at-
fault party’s insurance carrier, as some companies will insist on the plan’s 
interest being satisfied as a condition to paying the injured party.
 3. Some plans go as far as to insist on the lawyer signing an SRA in 
tandem with the participant as a means of reinforcing the plan rights. In-
deed, some plans will not advance claims without the dual signature. 
 4.  See e.g., Longaberger Co. v. Kolt, 586 F.3d 459 (6th Cir. 2009) (ERISA 
§502(a)(3) does not limit the individuals or entities that could be subject to 
a claim under ERISA, so there was no limit preventing a plan from suing an 
attorney for a plan participant so long as the relief sought lies in equity); 
Central States, Southeast and Southwest Areas Health and Welfare Fund et al. 
v. Lewis et al., 7th Cir., No. 13-2214, March 12, 2014 (Health plan partici-
pant and her attorney were held in contempt of court after they disobeyed a 
preliminary injunction ordering them to place $180,000 of their personal 
injury settlement in trust to satisfy the plan’s equitable lien. Judge Posner 
flatly rejected the defendants’ argument that their subsequent dissipation of 
the settlement proceeds prevented the plan from asserting an equitable lien 
over those proceeds under §502(a)(3) of ERISA). But other decisions hold 
that attorneys are not fiduciaries holding plan assets. See e.g., UFCW Local 
1776 Health Plan et al. v. Deboer et al., 2008 U.S.Dist. LEXIS 73499 (E.D.Pa. 
Sept. 25, 2008).
 5. The U.S. Solicitor General and DOL suggested that plans utilize such 
measures in their Montanile amicus brief to the court. 
 6. Comment 4 to Model Rule 1.15 states: “A lawyer may have a duty 

under applicable law to protect such third-party claims against wrongful in-
terference by the client. In such cases, when the third-party claim is not 
frivolous under applicable law, the lawyer must refuse to surrender the 
property to the client until the claims are resolved.”
 7. Act §502. (a) PERSONS EMPOWERED TO BRING A CIVIL 
ACTION.—A civil action may be brought . . . (2) by the Secretary, or by a 
participant, or fiduciary for appropriate relief under section 409. (Emphasis 
added.)

subrogation

Philip R. O’Brien is a shareholder 
with Reinhart Boerner Van Deuren 
s.c. in Milwaukee, Wisconsin in the 
self-funded multiemployer group of 
the firm’s employee benefits practice 

area. He serves Taft-Hartley health and pension 
fund clients across the country, with a particular 
focus on ERISA contribution delinquency 
protection, withdrawal liability, contract enforce-
ment, and subrogation and reimbursement issues. 
O’Brien wrote chapters on ERISA enforcement of 
subrogation and reimbursement rights for the 
forthcoming eighth edition of the International 
Foundation Trustee Handbook: A Guide to 
Labor-Management Employee Benefit Plans and 
for Self-Funding Health Benefit Plans. He earned 
his undergraduate and law degrees from Mar-
quette University.  

 
 b

io


