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BENEFIT LITIGATION

Settlement Agreement Inadequate to Compensate 
401(k) Plan Participants

T he U.S. District Court for the Northern Dis-
trict of Texas withholds approval of a pro-
posed settlement between the plaintiff 

401(k) plan participants and the plan sponsor. The 
court deems the settlement insufficient to compen-
sate the plaintiffs who lost the opportunity to invest 
in a stable value fund not offered by the plan.

The plaintiffs were a class of airline employees who 
participated in the airline’s 401(k) plan and invested 
in the airline’s credit union money market fund. The 
defendants included the airline, its pension asset ad-
ministrative committee and the airline’s credit union.

The plaintiffs filed suit on behalf of all participants 
and beneficiaries of the plan who invested directly or 
indirectly in the credit union fund since February 
2010. Under the Employee Retirement Income Secu-
rity Act of 1974 (ERISA), defined contribution plans 
must offer an investment option that is an income-
producing, low-risk, liquid fund. The only option 
provided by the defendants to the plan participants 
that met the requirement was the credit union fund. 

The court previously determined that the defen-
dants violated their fiduciary duties by having the 
credit union fund as the only low-risk, liquid fund. 
The court notes that the credit union fund produced 
extremely poor investment returns of less than 1% 
for the past six years. The court finds that had the de-
fendants properly performed their obligations to the 
plan and its participants, they would have included a 
stable value fund. 

The defendants were found liable under ERISA 
Section 409 to make good to the plan any losses 
resulting from the defendants’ breach of fiducia-
ry duties related to the failure to provide a stable 
value fund as an investment option and failure to 
pay plan participants a reasonable rate of return 
on investments made to the credit union fund. 

The plaintiffs and defendants mediated a pro-
posed settlement of $8.8 million, out of which attor-
ney fees and other expenses were to be deducted. The 
remainder of the settlement fee was to be allocated to 
the class members on a pro-rata basis. The plaintiffs 

estimated that the future monetary value to plan par-
ticipants would be between $30 million and $48 mil-
lion for the three-year period following the imple-
mentation of a stable value fund option into the plan. 

The court acknowledges that with regard to the 
status of the current litigation, the court is limited to 
determinations that it is satisfied with the proposed 
settlement on the basis that it appears to be the prod-
uct of serious, informed, noncollusive negotiations; 
has no obvious deficiencies; and does not improperly 
grant preferential treatment to class representatives 
or segments of the class. As such, the court must also 
determine whether the proposed settlement should 
be approved as being fair, reasonable and adequate 
to members of the proposed classes as required by 
Rule 23(e)(2) of the Federal Rules of Civil Procedure. 

The court reviews the terms of the settlement 
agreement and finds that had a stable value fund 
been included as a plan investment option, the in-
come lost by reason of the absence of a stable value 
fund option would have been between $55 million 
and $88 million. The court opines that based on the 
information it received, if the case had been pur-
sued through litigation rather than by settlement, 
the results would have been significantly better for 
the plaintiffs. The court also found the broad release 
and covenant-not-to-sue language in the proposed 
settlement agreement problematic. Therefore, the 
court opines that it was not inclined to approve the 
settlement agreement based on the amount of the 
settlement and language in the settlement agree-
ment prohibiting class members from bringing 
further litigation against the defendants. The court 
therefore requested documentation involved in the 
mediation and a transcript of the record.

Accordingly, the court withholds a final ruling 
on the plaintiffs’ motion approving the settlement 
agreement and provides the plaintiffs an opportu-
nity to resolve the concerns of the court.  

Ortiz et al. v. American Airlines, Inc., et al., No. 
4:16-CV-151-A (N.D.Tex. November 18, 2016).  


