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Board Refuses Government Motion to  
Bifurcate Case on Postretirement Benefits

T he Grievance Settlement Board is a body 
that provides dispute resolution services to 
the Crown and unions representing em-

ployees in the Ontario Public Service. In the con-
text of a grievance challenging the Crown’s unilat-
eral changes to postretirement benefits (PRBs), 
the board refused the Crown’s motion to first hear 
a “no prima facie case motion.” The decision deals 
only with a procedural issue, but it sets out the 
background and details of a grievance that will 
undoubtedly be an important case.

Background Facts
In February 2014 the government advised the 

union that it intended to make changes to PRBs 
for retirees under the Public Service Pension Plan 
and the OPSEU Pension Plan. Health, dental and 
life insurance benefits were provided to former 
employees who had at least ten years of pension 

credit under their pension plan. Commencing 
January 1, 2017, the government proposed to re-
quire retirees to have at least 20 years of pension 
credit and retire to an immediate, unreduced pen-
sion to be eligible for PRBs. Further, all new retir-
ees after January 1, 2017 would be required to pay 
50% of the premium costs to cover PRBs.

The union opposed the proposed changes and 
met several times with Crown representatives to 
discuss them, without resolution. The government 
stance is that PRBs are not a negotiated benefit 
forming part of the collective agreement and that 
it is free to unilaterally alter them. The union con-
cedes that PRBs are not explicitly extended to retir-
ees under the collective agreement but asserts that 
they may be amended only through negotiation 
with the union because they are “implicitly incor-
porated” into the collective agreement. Moreover, 
the union alleges that the proposed changes violate 
the collective agreement because the government:

• Failed to acknowledge the union as the col-
lective bargaining agent

• Unreasonably exercised its management 
rights

• Violated the collective agreement and the 
Human Rights Code by discriminating on 
the basis of age

• Represented that it did not intend to amend 
the pension plan “… or any related docu-
ments” during the term of the agreement.
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The government brought a motion to divide 
the proceeding into two phases. The first pro-
posed phase would be an employer motion sub-
mitting that the union failed to make out a prima 
facie case based solely on the terms of the col-
lective agreement and that the union’s “contrac-
tual claims” should be summarily dismissed. The 
union opposed the motion for bifurcation, instead 
asserting that all issues and allegations should be 
dealt with together and, further, that it was neces-
sary to introduce extrinsic evidence to make out 
its theory that PRBs were implicitly incorporated 
into the collective agreement.

Board Decision
The board noted its obligation to give parties 

a full opportunity to present their evidence while 
also taking into account practical considerations 
such as economy of time, resources and expenses. 

It also noted that the employer motion was, in es-
sence, an attempt to carve out only some of the 
union’s claims in order to hear them first, as op-
posed to an attempt to dispose of all the claims. 
As such, the board concluded that the division of 
the proceeding sought by the government would 
not be fair to the union because it would not have 
the opportunity to fully present its case in support 
of the grievance. If the procedure advocated by 
the government was followed, the board held, its 
position would be unassailable because the union 
concedes there is no clear language in the collec-
tive agreement that can be relied upon. 

The board concluded that there would be little 
efficiency to be gained from bifurcating the pro-
ceeding, as a decision on the proposed prelimi-
nary motion would not dispose of the case and 
would require overlap in evidence. As a result, all 
of the union’s claims in the grievance will be de-
cided in a single hearing. &

Ontario Public Service Employees Union v. Ontario, 
2016 CanLII 76527 (ON GSB).
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not gain access to information without bringing 
costly motions before the court. It is unsurpris-
ing that both the motion judge and the court of 
appeal were unimpressed with the waste of re-
sources.

According to the court of appeal, the actions of 
the trustees were “dilatory conduct served to pro-
tect their own interests, not those of the estate.” 
The court of appeal agreed with the motion judge’s 
determination that the estate trustees were not en-
titled to recovery of their costs from the estate. 

Generally, estate trustees can be entitled to 
compensation for their role in addition to in-
demnification for reasonably incurred costs in 
administering an estate. If an estate defends an ac-
tion, the estate trustees often are entitled to hire a 
lawyer and pay legal costs from the assets of the 
estate. The appellants could not rely on this ben-
efit. At every stage of the matter, they forced the 
beneficiaries to bring motions in order to receive 

information they were properly entitled to. The 
beneficiaries’ application was not to challenge a 
will but rather to seek information and examine 
accounts. 

This decision reiterates the importance of a 
trustee’s obligation to act reasonably, fulfill fiducia-
ry obligations and respect beneficiaries’ requests 
for information. A trustee may not simply ignore 
or unreasonably delay requests for information. 
Trustees have a continuing obligation to commu-
nicate with beneficiaries and to treat them fairly. 
If these duties are ignored, it is clear the courts in 
Ontario are prepared to hold trustees personally 
liable for legal costs incurred. These legal costs 
can be significant, as they were in Brown v. Rigsby. 
This decision is a solemn reminder that courts 
will oversee the conduct of trustees and hold them 
personally accountable for their actions. &

Brown v. Rigsby, 2016 ONCA 521.




