
april 2017 benefits magazine 49

FIDUCIARY DUTIES

Fund Cannot Recover Fictional Losses  
Due to Madoff Investment

T he U.S. Court of Appeals for the Second 
Circuit affirms a lower court ruling that the 
plaintiff multiemployer pension fund failed 

to state a claim and had no federal standing to 
bring suit against its defendant investment man-
agers due to the defendants’ investment with Ber-
nard L. Madoff Investment Securities.

The plaintiffs were the trustees of a multiem-
ployer pension fund. The defendants included 
an asset management firm, its owners and the 
bank that acquired the firm in 2000. The plaintiffs 
brought suit alleging breach of fiduciary duty by 
the defendants for failing to advise the fund in 
1998 that it had become imprudent to continue 
as an investor in the Madoff fund. The plaintiffs 
also alleged that the bank knowingly participated 
as a nonfiduciary in the fiduciary breach. The U.S. 
District Court for the Southern District of New 
York dismissed the plaintiffs’ complaint for fail-
ure to state a claim under Section 12(b)(6) of the 
Federal Rules of Civil Procedure and for failure to 
allege an actual injury sufficient to establish stand-
ing under Article III of the U.S. Constitution. The 
plaintiffs appealed.

The plaintiffs hired the defendant asset manage-
ment firm in 1990 to serve as the fund investment 
manager and provide advice regarding the invest-
ment of fund assets. On the recommendation of 
the firm, the plaintiffs invested approximately $5 
million of fund assets with Madoff in 1990 and 
continued to invest until December 2008, when 
the Madoff Ponzi scheme was exposed.

From 1990 through 2005, the fund withdrew 
a total of $45 million for a net profit of nearly $33 
million. When the Madoff fraud was exposed, the 
stated account balance of the fund exceeded $50 
million, which was a fictitious amount. The fund 
was unable to recover any amount of the fictional 
account in the Madoff fund liquidation proceed-
ings because the fund had withdrawn more than it 
invested and was considered a “net winner.” 

The plaintiffs alleged the following injuries: (1) 
the fund lost the opportunity to withdraw the full 
value of its Madoff account and invest the money 
elsewhere, (2) the fund paid the investment man-
agers’ performance fees based on fictional profits, 
(3) the plaintiffs increased the benefits of plan 
participants based on the trumped-up perfor-
mance of the Madoff investment and (4) the fund 
incurred legal expenses responding to subpoenas 
and defending clawback litigation by the Madoff 
bankruptcy trustee. The plaintiffs also sought to 
disgorge profits made by the investment managers 
as a result of a breach of fiduciary duties.

The district court dismissed the plaintiffs’ 
complaint because the fund suffered no legally 
cognizable injury since its gains exceeded the per-
formance fees and legal expenses relating to the 
Madoff investment. In addition, the district court 
held that the plaintiffs had no right to fictitious 
profits. The district court further ruled that the 
defendants were not involved in the fund’s deci-
sion to increase pension benefits.

The court explains that in order to establish 
standing, (1) the plaintiff must have suffered an 
injury in fact, (2) there must be a causal connec-
tion between the injury and the conduct at issue 
and (3) the injury must likely be redressed by a 
favorable decision. The court finds that even if 
the fund had withdrawn the full face value of its 
Madoff account in 1998 and invested elsewhere, 
it still earned more than an investment yielding 
a 25% return. No other investment options of the 
plan offered returns even close to 25%.

As such, there was no injury in fact or cogni-
zable loss. The court agrees with the district court 
decisions on each of the plaintiffs’ claims and af-
firms the dismissal of the plaintiffs’ complaint.    

Trustees of the Upstate New York Engineers Pension 
Fund v. Ivy Asset Management et al., No. 15-3124 (2d. 
Cir. December 8, 2016).
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