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PREEMPTION

Medical Record Review Did Not  
Constitute Practicing Medicine

T he U.S. Court of Appeals for the Sixth Cir-
cuit affirms a district court holding that the 
defendant third-party independent medi-

cal record reviewer was not practicing medicine 
without a license in Kentucky when it denied the 
plaintiff ’s eligibility for disability benefits.

The plaintiff was the beneficiary of a long-term 
disability insurance policy provided by her em-
ployer. The defendant was a Massachusetts-based 
third-party medical record reviewer. The plaintiff 
applied for and received disability benefits under 
the policy for approximately 17 months. As part 
of a subsequent eligibility review, the plan ad-
ministrator engaged the defendant to review the 
plaintiff ’s medical records and provide an opinion 
on whether the medical evidence supported the 
plaintiff ’s work restrictions. The defendant opined 
that the plaintiff was able to work full-time with-
out restrictions.

The plaintiff filed suit in Kentucky state court 
alleging negligence against the defendant for prac-
ticing medicine without an appropriate license. 
The case was removed to federal court based on 
complete preemption under the Employee Retire-
ment Income Security Act of 1974 (ERISA). The 
court granted the defendant’s motion to dismiss, 
and the plaintiff appealed.

The court reviews the district court determina-
tion on the issue of ERISA preemption. The court 
notes that Section 502(a) of ERISA completely 
preempts any state law cause of action that dupli-
cates, supplements or supplants ERISA civil en-
forcement remedies because such actions conflict 
with the clear congressional intent to make ERISA 
the exclusive remedy for such claims.

The court looks to the two-pronged test under 
the U.S. Supreme Court holding in Aetna Health 
Inc. v. Davila, 542 U.S. 200 (2004) to determine 
whether the plaintiff ’s claim fell into the preemp-
tion category. First, the court looks to whether 
a claim is for the recovery of an ERISA benefit 
plan. In Hogan v. Jacobson, 823 F.3d 872 (6th Cir. 

2016), the court found that a claim of negligence 
against plan medical professionals involved “a re-
lationship created solely by an ERISA plan and an 
incident that is subsumed entirely within the de-
nial of benefits under an ERISA plan.” The claim 
was completely preempted by ERISA because the 
claim was the negligent processing and denial of 
Hogan’s claims for ERISA benefits. Accordingly, 
the court opines that the plaintiff ’s claim satisfies 
the first prong of the Davila test for complete pre-
emption.

The court considers the second prong of the 
Davila test, which asks whether the plaintiff al-
leged the violation of an independent legal duty. 
The plaintiff asserted that the defendant owes her 
an independent duty under Kentucky state law, 
which prohibits the practice of medicine without a 
license. The court opines that medical profession-
als who review medical files make no determina-
tions regarding the medical necessity of any treat-
ment; instead, they simply determine whether the 
plaintiff was capable of performing the necessary 
physical requirements of her job. Accordingly, the 
court finds that the defendant was not practicing 
medicine within the meaning of Kentucky licens-
ing law. Instead, the plaintiff ’s allegations implic-
itly rely on ERISA to establish the duty required 
for her negligence claim. The court finds that the 
claim satisfies the second prong of the Davila test. 
Because the plaintiff ’s claims were preempted by 
ERISA, the court affirms the district court denial 
of the plaintiff ’s motion to have the case remand-
ed to state court.

In addition, the district court found that the 
defendant was not a proper defendant for an 
ERISA claim and dismissed the complaint. The 
proper defendant in this case would be the plan 
administrator. Accordingly, the court also affirms 
the district court motion to dismiss.   

Milby v. MCMC LLC, No. 16-5483 (6th Cir. December 
22, 2016).


