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Other Recent Decisions

BANKRUPTCY

U.S. Department of Labor v. Harris

The United States Bankruptcy Appellate Panel 
for the Eighth Circuit affirms a lower court deci-
sion granting summary judgment to the plaintiff 
U.S. Department of Labor (DOL) and declaring 
the defendant’s debt was nonchargeable under 
the U.S. Bankruptcy Code defalcation provision 
during the time he was acting in a fiduciary ca-
pacity. The plaintiff was DOL. The defendant was 
the former chief executive officer of a blanket 
manufacturing company that sponsored a health 
insurance plan for its employees. The employ-
ees paid 100% of the premiums through payroll 
deductions. The company began suffering finan-
cial losses in 2008. The defendant failed to remit 
over $55,000 in premiums he had withheld from 
employees’ paychecks for insurance premiums. 
Instead, the defendant used those funds to pay 
other company and personal debts. After several 
late payments and bounced checks, the insurance 
company for the plan canceled coverage effective 
January 1, 2009 due to nonpayment of the premi-
ums. In December 2012, DOL filed suit in U.S. 
Bankruptcy Court for the District of Minnesota, 
which determined that the funds withheld from 
the employees’ paychecks constituted a trust res 
and that the Employee Retirement Income Secu-
rity Act of 1974 (ERISA) imposed fiduciary duties 
upon the defendant as to those funds. In addition, 
the bankruptcy court determined that the defen-
dant committed defalcation while acting in that 
fiduciary capacity for purposes of 11 U.S. Code 
§523, which prevents an individual debtor from 
discharging his debts due to fraud or defalcation 
while acting in a fiduciary capacity. In November 
2015, the defendant filed for Chapter 7 bankrupt-
cy. The plaintiff filed an unsecured claim for the 
amount of the insurance premiums and prejudg-
ment interest. The bankruptcy court granted the 
plaintiff ’s motion for summary judgment, and 

the defendant appealed. The court agrees with the 
bankruptcy court that the funds withheld from 
the employees were plan assets and a trust res was 
created when the defendant withheld wages for 
payments to an employee benefit plan. In addi-
tion, the court agrees with the bankruptcy court 
that the defendant exercised authority or control 
respecting the management or disposition of plan 
assets and therefore was acting as a fiduciary of 
the plan. Finally, the court finds that the defen-
dant knew about the unpaid premiums and con-
cluded there was no genuine issue of material fact 
as to his intent to not pay the plan premiums. Ac-
cordingly, the court affirms that the plaintiff was 
entitled to summary judgment as a matter of law. 
No. 16-6024 (B.A.P. 8th Cir. January 6, 2017).

DISABILITY BENEFITS

Flaaen v. Principal Life Insurance Company, 
Inc.
The U.S. District Court for the Western District 
of Washington holds that the discretionary provi-
sions of the defendant insurance company were in 
violation of state public policy and grants partial 
summary judgment in favor of the plaintiff long-
term disability benefit plan beneficiary. The plain-
tiff was the beneficiary under a group long-term 
disability policy provided by his employer. The 
policy was funded and administered by the defen-
dant insurance company. The plaintiff filed suit for 
wrongful denial of benefits under the Employee 
Retirement Income Security Act of 1974 (ERISA) 
after being denied disability benefits by the defen-
dant in 2014. The policy provided that the defen-
dant had complete discretion to construe or in-
terpret the provisions of the policy, to determine 
eligibility for benefits and to determine the type 
and extent of benefits, if any, to be provided. The 
policy also stated that the insurance provided un-
der the policy was subject to the laws of Texas. The 
court reviews whether the discretionary clause 
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was valid and enforceable in Washington despite the fact that 
discretionary clauses are prohibited there. The parties did not 
dispute that discretionary clauses in insurance policies were 
prohibited in Washington. The defendant stated that it was 
settled law in Washington that rights against the insurer un-
der a group policy were generally governed by the law of the 
state where the policy was delivered. The defendant argued 
that because the policy was negotiated, issued and delivered 
in Texas, the discretionary clause should be enforceable in 
Washington. The court finds the defendant’s argument valid 
and determines Texas law should prevail. However, in De-
cember 2010, Texas banned discretionary clauses from in-
surance policies. In addition, legislative history in Washing-
ton indicated that the ban was consistent with the National 
Association of Insurance Commissioners endorsement of a 
ban on discretionary clauses as well as similar prohibitions 
adopted by other state insurance regulators. Because the na-
tional trend was to forbid discretionary clauses and Texas 
overturned its permission of discretionary clauses, the court 
grants the plaintiff ’s motion for partial summary judgment 
and holds that the plaintiff ’s eligibility for long-term disabil-
ity benefits would be reviewed on a de novo basis. No. C15-
5899BHS (W.D.Wash. December 22, 2016).

FRAUD

Aetna Life Insurance Company v.  
Humble Surgical Hospital, LLC
The U.S. District Court for the Southern District of Texas 
orders the defendant hospital to repay overcharges paid by 
the plaintiff insurance company due to the hospital engag-
ing in fraud and kickback schemes. The plaintiff was an in-
surance company that insured patients through an array of 
health care plans with different costs and coverages. Typi-
cally, patients in an in-network plan paid lower costs than 
patients who used providers that were out of network. The 
defendant was a small out-of-network hospital that set its 
prices comparable to local area major hospitals. In order to 
reduce costs to its patients, the defendant paid 30% of the 
facility fees it collected from the plaintiff to the affiliated 
doctors in exchange for referrals. Each doctor paid the de-
fendant a fixed “administrative” fee in order to be entitled to 
the referral payments. To hide the referral-fee arrangement, 

the doctors created their own limited liability companies 
that acted as shell companies and assumed billing respon-
sibilities for the defendant. The plaintiff filed suit for fraud, 
misrepresentation and relief under the Employee Retire-
ment Income Security Act of 1974 (ERISA). The defendant 
was only entitled to a patient’s benefits through an assign-
ment from the patient to the health care providers. How-
ever, these assignments were not made to the shell compa-
nies. The shell companies were not licensed practitioners, 
so any assigned claims would have been void. Therefore, 
the court finds that the defendant had no right to be paid 
under the plaintiff ’s contract with the patients. The defen-
dant attempted to characterize its agreements with the shell 
companies as leases for use of the hospital. However, Texas 
law prohibits unlicensed entities from leasing hospitals. In 
addition, Texas prohibits hospitals from paying doctors to 
refer patients. The defendant claimed the plaintiff was not 
entitled to recover the overpayments because it knowingly 
paid what the defendant charged. However, the plaintiff 
claimed the defendant did not merely overcharge; rather, 
it also (1) did not charge patients as the plans required, (2) 
did not provide the services for which it was billing and (3) 
paid kickbacks to referring doctors. The court finds that the 
plaintiff, at its election, may recover one of the following op-
tions from the defendant: (1) $41 million in overpayments, 
(2) $20 million for the difference between the amount the 
plaintiff paid for out-of-network claims and what it would 
have paid for in-network rates or (3) $12 million in illegal 
kickbacks. The court also admonishes the defendant for op-
erating a dishonest billing scheme and tricking the plaintiff 
into overpaying for claims. No. H-12-1206 (S.D.Tex. De-
cember 31, 2016).

SUBROGATION

Providence Health & Services v. McLaughlin et al.
The U.S. District Court for the Western District of Washing-
ton grants the request by the plaintiff health insurance plan 
for a temporary restraining order against the disbursement 
of the defendant plan beneficiaries’ third-party settlement 
funds. The plaintiff was the plan administrator and fiduciary 
of a self-funded health insurance plan. The defendants in-
cluded a plan participant and her spouse, who was a ben-



legal & legislative reporter

61may 2017 benefits magazine

eficiary under the plan. The plan paid medical benefits for 
injuries suffered by the defendant beneficiary as the result of 
a personal injury accident. The accident claims were settled 
with a third party for an amount greater than the amount 
paid for the defendant beneficiary’s medical expenses. The 
plaintiff filed suit to enforce the subrogation and reim-
bursement provisions of the plan. The defendants offered 
the plaintiff a settlement for less than the amount of medi-
cal benefits paid on behalf of the defendant beneficiary. The 
plaintiff was concerned that the defendants intended to dis-
burse the funds if the plaintiff rejected the settlement and 
therefore requested that the court issue a temporary restrain-
ing order to preserve the funds until the matter was settled. 
The plaintiff argued that it would suffer irreparable injury 
if the defendants disbursed the funds because the plaintiff 
would be unable to pursue the remedies available under the 
Employee Retirement Income Security Act of 1974 (ERISA) 
if the funds were no longer clearly identifiable and “within 
the possession and control” of the defendants. Based on the 
evidence presented by the plaintiff, the court grants a tem-
porary restraining order restricting the defendants from dis-
sipating or disposing of any portion of the funds. No. C17-24 
RAJ (W.D.Wash. January 6, 2017).

RETIREMENT BENEFITS

Innes v. Barclays Bank PLC U.S.A. Staff  
Pension Plan Committee
The U.S. District Court for the Western District of Virginia 
finds that the plaintiff former executive was not eligible for 
additional pension benefits due to the exclusion of incentive 
pay under the pension plans of the defendant employer. The 
plaintiff was employed from 1981 to June 1994 as the chief 
financial officer of a banking and financial services company 

that sponsored a pension plan for its employees and a supple-
mental pension plan for upper management. The defendant 
was the committee that administered the plans. The plaintiff ’s 
employer was sold to another banking corporation in Febru-
ary 1994, and the plaintiff was paid $390,000, conditioned on 
her remaining employed until the sale was concluded. Both 
plans defined compensation as the base pay, salary or wages 
paid by the employer but specifically excluded stay-pay and 
retention incentives. The plans were amended to specifically 
exclude special incentive payments made to company of-
ficers in 1994. In May 1994, the defendant mailed to plan 
participants letters that erroneously included the amount of 
the incentive payment in the benefit calculations. In August 
1994, after the error was discovered, the defendant sent cor-
rected letters. The plaintiff was informed that her payment 
under the supplemental plan would be approximately $100 
and paid as a lump sum. The plaintiff requested copies of 
the plans and applied for her pension benefits in September 
2013. After her claim was denied, the plaintiff filed suit in 
May 2014, alleging that the defendant failed to pay benefits 
due under the supplemental plan by excluding the amount of 
her incentive payments from the benefit formula. The court 
finds that the defendant did not abuse its discretion in deny-
ing the plaintiff ’s request for benefits under the supplemental 
plan. In addition, the court applies the three-year statute of 
limitations under Virginia law and determines that the plain-
tiff ’s claim was untimely. The court explains that the tolling 
period for the plaintiff ’s claim began with the revised let-
ter sent in August 1994, when she first became aware of the 
amount of her benefit under the supplemental plan. There-
fore, the court grants the defendant’s motion for summary 
judgment and denies the plaintiff ’s motion for summary 
judgment. No. 3:15CV00018 (W.D.Va. January 10, 2017).


