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Retirement Date Under a  
Phased Retirement Arrangement

In Ontario Public Service Employees Union 
(Hinchcliffe) v. Ministry of Community and So-
cial Services, the Ontario Grievance Settlement 

Board considered entitlement to postretirement 
benefits (PRBs) in circumstances where a grievor 
had entered into a phased retirement arrangement 
over the course of which an employer made 
changes to its PRBs.

By way of background, phased retirement ar-
rangements may refer to a variety of arrangements 
to allow employees to reduce workload and transi-
tion to full retirement without immediately ceas-
ing employment. This can include reductions in 
hours or days of work or working part-time after 
retirement. In the pension context, phased retire-
ment generally refers to particular rules under 
provincial pension legislation and the Income Tax 
Act that allow for both further accrual and partial 

payment of the pension at the same time to facili-
tate a gradual transition to full retirement.

The union had previously entered into min-
utes of settlement (MOS) on November 20, 2013, 
which provided for phased retirement for Ms. 
Hinchcliffe beginning on November 25, 2013 
and ending on July 31, 2017, at which point Ms. 
Hinchcliffe would fully cease employment. The 
arrangement contemplated a reduction of work 
hours and days of work. However, the grievor 
would not commence her pension until ceasing 
work on July 31, 2017.

In February 2014, subsequent to the original 
MOS and during the period of phased retirement, 
the employer announced to all Ontario Public 
Service Employees Union (OPSEU) employees 
that it would be introducing changes to the PRBs 
effective January 1, 2017. On November 11, 2016, 
a separate MOS resolving a number of grievances 
related to the changes to the PRBs was signed at 
the corporate level.

The November 2016 MOS provided that the 
2016 MOS constituted “the entire agreement be-
tween the parties and supersede[d] any and all 
other oral or written agreements, arrangements or 
understandings in connection with or incidental 
to [the] PRB changes.”

This particular grievance concerned Ms. 
Hinchcliffe’s entitlement to PRBs under the 
original MOS. It was the union position that Ms. 

by | Jesse Heath-Rawlings
continued on next page



plans & trusts may/june 201732

Retirement Date Under a Phased Retirement
continued from previous page

legal & legislative report

continued on page 38

Hinchcliffe was entitled to the PRBs in place at the begin-
ning of her phased retirement as of November 2013, before 
the changes took effect. However, the employer argued Ms. 
Hinchcliffe was only entitled to receive the PRBs in place 
when she stopped work on July 31, 2017, which included the 
January 1, 2017 changes.

Arguments
The employer argued that the language in the original 

MOS was clear and unambiguous insofar as it did not ex-
plicitly grant a right to entitlement to PRBs as they existed at 
the start date of phased retirement. The employer argued the 
union could have negotiated a clause to protect Ms. Hinch-
cliffe’s rights in the event of a change to PRBs but chose not 
to.

The employer further pointed out that, with respect to the 
2016 MOS, the arbitrator should give the words of the agree-
ment their plain meaning, which clearly indicated that the 
parties intended to resolve “all outstanding matters regard-
ing the PRB changes” and that there was no carve-out for the 
grievor. Further, the employer pointed out that paragraph 8 
provided a full release to all “claims and demands as they 
relate to the PRB changes.” The employer identified a number 
of other clauses in support of the proposition that the 2016 
MOS was intended to catch and resolve any and all disputes 
or matters relating to PRB issues.

The union countered that this grievance related to an al-
legation of a breach of the original MOS and therefore did 
not fall under the matters that were resolved by the 2016 
MOS. Further, the union suggested that Ms. Hinchcliffe was 
deemed to be retired as of November 25, 2013, when her 
phased retirement began, and was therefore entitled to the 
PRBs in place at that time.

In the union view, an implied term in the original MOS 
was that Ms. Hinchcliffe was to receive benefits, including 
PRBs, in place as of November 2013, and changes to PRB en-
titlement, if applied to the grievor, would breach the original 
MOS. The union argued that the grievor signed the original 
MOS based on an understanding that certain PRBs would be 
provided and that there was no reason to expect that these 
would change. The union made additional technical argu-
ments as to why the grievance did not fall under the wording 
of the 2016 MOS.

In response, the employer argued that when the parties 
were negotiating the original MOS, there was equally no 
reason to assume that PRBs would not change. Instead, 
the employer noted, it always was a possibility the benefits 
could be altered over the course of the phased retirement. 
This question, in part, further raised the additional issue 
of the union request for production to determine whether 
the employer acted in bad faith in signing off on the origi-
nal MOS when it knew that changes to the PRBs would be 
made.

Decision
In determining the issue, Arbitrator Johnston referred to 

the fundamental principles in contract interpretation that 
words are generally to be given their plain and ordinary 
meaning and that an arbitrator should not rewrite the agree-
ment of the parties. The arbitrator noted that the parties were 
both in agreement that the original MOS was silent regard-
ing PRB entitlement.

Arbitrator Johnston reviewed that the 2016 MOS provid-
ed for two groups of employees: (1) those who commenced 
receipt of a pension prior to the signing of the 2016 MOS and 
(2) those who commenced a pension after the signing of the 
2016 MOS. The 2017 changes to the PRB would apply only to 
members of the second group.

Under the phased retirement arrangement, Ms. Hinch-
cliffe would not stop working, retire and commence re-
ceiving her pension until July 31, 2017. Therefore, if the 
2016 MOS captured the grievor, she would be affected by 
the changes to the PRB. The arbitrator rejected the union 
position that the grievor would be deemed to be retired in 
November 2013, reasoning that “it seems . . . that retiring 
has an element of no longer working in the same job and 
the receipt of a pension, neither of which was true for the 
grievor.”

Arbitrator Johnston then went on to conclude that Ms. 
Hinchcliffe’s situation would be caught by the 2016 MOS. 
The arbitrator noted that the parties to the 2016 MOS chose 
“very broad, sweeping and all-encompassing language.” The 
language used was clear, and there was no carve-out or ex-
ception stipulated for the grievor. Furthermore, there could 
be no doubt that what was being asserted was a claim or 
demand relating to the PRB changes, which the 2016 MOS 
was intended to capture and resolve. On this basis, Arbitra-
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The Québec CCAA Court further examined 
the factual and practical considerations for refer-
ring specific issues to the NL Court. The Québec 
CCAA Court rejected the submissions that this 
was a matter of purely local concern in New-
foundland and Labrador, given the equally large 
number of retirees currently residing in Québec, 
the location of certain facilities in Québec and 
the union position that the case should remain 
in Québec. Further, the Québec CCAA Court ex-
pressed concerns over the possible delays that a 
referral might create. 

While the Québec CCAA Court ultimately 
concluded that it would retain jurisdiction over 
the pension issues, including the interpretation of 
NLPBA, it signalled an alternative way for such is-
sues to be heard in Newfoundland and Labrador. 
Under Section 13 of the Judicature Act of the prov-
ince, the government of Newfoundland and Labra-
dor can refer a matter to the court of appeal of that 
province. The government of Newfoundland and 
Labrador was invited to do this by the CCAA judge 
and, as of the end of March 2017, it appears that the 
government will move forward with a reference to 
the court of appeal on this issue.  &

Arrangement relatif à Bloom Lake, 2017 QCCS 284.

Quebec CCAA Court Retains Jurisdiction
continued from previous page

tor Johnston found that Ms. Hinchcliffe’s rights 
with regard to PRBs were as stipulated in the 2016 
MOS.

Conclusion
This decision provides some support for 

the proposition that the date of retirement in a 
phased retirement arrangement will be the date 
the employee stops working and begins receiv-
ing a pension. However, in circumstances where 

the phased retirement arrangement allows for 
receipt of a partial pension while working, this 
distinction becomes much less clear. At the very 
least, the decision shows that, as phased retire-
ment arrangements become more common, par-
ties negotiating these arrangements will need to 
turn their mind to the relevant dates for various 
entitlements in drafting the supporting docu-
mentation. &
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