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PENSION JURISDICTION

by | Amy Tang

Québec CCAA Court Retains Jurisdiction  
but Leaves Door Open

I n May 2015, Wabush Iron Co. Limited, Wa-
bush Resources Inc., Wabush Mines and other 
related entities (collectively, the Wabush CCAA 

Parties) filed proceedings under the Companies’ 
Creditors Arrangement Act (CCAA). Since the 
head office of Wabush Mines is located in Mon-
tréal, Québec, the Wabush CCAA Parties filed for 
creditor protection in Québec Superior Court.

For its salaried and unionized employees, the 
Wabush CCAA Parties provided two pension 
plans that contained defined benefit schemes. 
The Wabush pension plans are registered in New-
foundland and Labrador and are regulated by the 
Newfoundland and Labrador Superintendent of 
Pensions (NL Superintendent) in accordance with 
the Newfoundland and Labrador Pension Benefits 
Act (NLPBA). Because some of the unionized 
employees covered by the plans work in federally 
regulated industries, the union plan also is sub-
ject to regulatory oversight by the federal pension 
regulator, the Office of the Superintendent of Fi-
nancial Institutions (OSFI). 

Both the salaried and the union plans are un-
derfunded. Morneau Shepell, the actuarial con-
sulting firm appointed by the NL Superintendent 
as the replacement pension plan administrator, 
estimated the wind-up deficits to be approxi-
mately $26.7 million for the salaried plan and ap-
proximately $27.7 million for the union plan as of 
December 16, 2015.

The monitor filed a motion before the Québec 
CCAA Court for advice and directions with re-
spect to the potential priority of the various as-
pects of the pension plan claims. The monitor’s 
motion sought to have certain questions about the 
interpretation of NLPBA determined by the Qué-
bec CCAA Court. 

As a preliminary matter, the NL Superinten-
dent, the representative counsel of the salaried 
employees and retirees, and Morneau Shepell re-
quested that certain issues concerning the scope of 
the deemed trust and of the lien and charge under 

Section 32 of NLPBA, as well as the interaction 
between NLPBA and the federal and Québec pen-
sion statutes, be transferred to the Newfoundland 
and Labrador Court (NL Court). Pursuant to Sec-
tion 17 of CCAA, a CCAA court has jurisdiction to 
seek the assistance of another court. This approach 
has been approved in other insolvency proceedings 
where courts possessing nationwide jurisdiction 
under the Bankruptcy and Insolvency Act or under 
CCAA have referred specific questions of provin-
cial law to the courts of another province.

The Québec CCAA Court began by noting 
the general rule that issues arising in the context 
of insolvency proceedings are to be decided by a 
single court. However, pursuant to Section 17 of 
CCAA, there may be circumstances where it is 
more efficient for another court to deal with spe-
cific issues. The decision to refer certain issues to 
another court is therefore discretionary, based on 
factors such as cost, expense, risk of contradictory 
judgments and expertise.

Despite the fact that questions on the 
scope of the deemed trust under Section 32 of  
NLPBA have not yet been considered by any 
court in Newfoundland and Labrador, the Qué-
bec CCAA Court declined to exercise its discre-
tion to seek the aid of the NL Court. The Québec 
CCAA Court concluded that there was nothing 
particularly unique about Section 32 of NLPBA 
since there are similar deemed trust provisions in 
the pension standards legislation of jurisdictions 
across Canada.

The Québec CCAA Court also rejected refer-
ring issues of Québec law or federal law to the NL 
Court. According to the Québec CCAA Court, if 
those issues are too closely interrelated to NLPBA 
issues, or if in the interests of simplicity and ex-
pediency they should all be decided by the same 
court, then the solution is to not refer any issues 
to the NL Court.
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The Québec CCAA Court further examined 
the factual and practical considerations for refer-
ring specific issues to the NL Court. The Québec 
CCAA Court rejected the submissions that this 
was a matter of purely local concern in New-
foundland and Labrador, given the equally large 
number of retirees currently residing in Québec, 
the location of certain facilities in Québec and 
the union position that the case should remain 
in Québec. Further, the Québec CCAA Court ex-
pressed concerns over the possible delays that a 
referral might create. 

While the Québec CCAA Court ultimately 
concluded that it would retain jurisdiction over 
the pension issues, including the interpretation of 
NLPBA, it signalled an alternative way for such is-
sues to be heard in Newfoundland and Labrador. 
Under Section 13 of the Judicature Act of the prov-
ince, the government of Newfoundland and Labra-
dor can refer a matter to the court of appeal of that 
province. The government of Newfoundland and 
Labrador was invited to do this by the CCAA judge 
and, as of the end of March 2017, it appears that the 
government will move forward with a reference to 
the court of appeal on this issue.  &
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tor Johnston found that Ms. Hinchcliffe’s rights 
with regard to PRBs were as stipulated in the 2016 
MOS.

Conclusion
This decision provides some support for 

the proposition that the date of retirement in a 
phased retirement arrangement will be the date 
the employee stops working and begins receiv-
ing a pension. However, in circumstances where 

the phased retirement arrangement allows for 
receipt of a partial pension while working, this 
distinction becomes much less clear. At the very 
least, the decision shows that, as phased retire-
ment arrangements become more common, par-
ties negotiating these arrangements will need to 
turn their mind to the relevant dates for various 
entitlements in drafting the supporting docu-
mentation. &
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