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Other Recent Decisions

FIDUCIARY DUTIES

Cryer v. Franklin Templeton Resources, Inc. 

The U.S. District Court for the Northern District 
of California denies the motions of the defendant 
401(k) plan sponsor to adjudicate and to dismiss 
the plaintiff former employee’s claim for breach of 
fiduciary duty over the cost of plan fees. The plain-
tiff was a former employee of a financial services 
and investment firm and a former participant in 
the company-sponsored 401(k) retirement plan. 
The defendants included the company and the 
investment committee of the plan. The plan in-
vestment options included 40 mutual funds, all 
of which were investment products offered by the 
defendants. In addition, the plan included a com-
pany stock fund. The plaintiff filed suit on behalf 
of himself, the plan and all persons similarly situ-
ated, alleging breach of fiduciary duty because the 
defendant funds charged unreasonable fees that 
were significantly higher than fees available from 
other comparable mutual funds. According to the 
plaintiff, plan investments in the defendant funds 
generated millions of dollars in fees that benefited 
the defendant company. The plaintiff also alleges 
that the defendant funds had a poor performance 
history compared with alternative investments. Fi-
nally, the plaintiff alleged that the defendants’ de-
cision to offer a money market fund instead of a 
stable value fund resulted in higher fees paid to the 
defendants and lower returns for plan participants. 
The defendants sought a motion for summary ad-
judication based on the provisions of the settlement 
agreement between the parties executed when the 
plaintiff was terminated from employment in 2016. 
Although the agreement included a clause that the 
plaintiff would not bring suit against the defen-
dants, the court finds that claims for breach of fi-
duciary duty made on behalf of the plan were not 
covered under the agreement. The defendants also 
filed a motion to dismiss on the grounds that ERISA 
does not prohibit a fiduciary from offering its own 

mutual funds as investment alternatives and that 
the plaintiff ’s claim failed because the existence of 
lower cost, higher performing alternatives did not 
support an inference of breach of fiduciary duty. 
The court determines that such issues could not be 
resolved at this stage of the proceedings. Accord-
ingly, the court denies the defendants’ motion for 
summary adjudication and motion to dismiss. No. 
4:16-cv-04265-CW (N.D.Cal. January 17, 2017).

BANKRUPTCY

PBGC v. Durango Georgia Paper Co. et al. 
(In re Durango Georgia Paper Co.)
The U.S. Bankruptcy Court for the Southern Dis-
trict of Georgia concludes that the Employee Re-
tirement Income Security Act of 1974 (ERISA) 
determines the calculation of the claim by the 
plaintiff Pension Benefit Guaranty Corporation 
(PBGC) for unfunded benefits from the defendant 
bankrupt paper company. The plaintiff was the 
PBGC. The defendants included a paper manu-
facturing company and two of its affiliated subsid-
iaries. The defendant filed for bankruptcy under 
Chapter 11 of the Bankruptcy Code and was in the 
process of liquidation. The plaintiff filed a claim 
for unfunded benefits liability under the company 
pension plan. The plaintiff asserted that ERISA 
and its regulations control the claim, meaning 
the claim should be calculated using the assump-
tions codified at 29 CFR §4044.41. The defendant, 
acting through its liquidating trustee, countered 
that the Bankruptcy Code controls and the claim 
should be determined under bankruptcy valua-
tion principles, which would mean refashioning 
the valuation regulation with different interest 
rate and discount rate assumptions or using some 
other approach to determine the present value of 
the claim. The court finds that the plaintiff was 
correct that ERISA and its regulations control the 
calculation of the claim. The court bases its deci-
sion on the ruling by the U.S. Supreme Court in 
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Raleigh v. Illinois Department of Revenue, 530 U.S. 15 (2000), 
which held that creditors’ entitlements in bankruptcy arise 
in the first instance from the underlying substantive law 
creating the debtor’s obligation, subject to any qualifying or 
contrary provisions of the Bankruptcy Code. The court con-
cludes that ERISA is the underlying substantive law that cre-
ated the claim. The liquidating trustee disagreed, stating that 
the valuation regulations were in conflict with the Bankrupt-
cy Code requirement that the court determine the amount of 
claims. The court finds this argument is misplaced because 
the claim was not a stream of future payments that required 
discounting the claims to a present value amount but rather 
the plaintiff ’s present right, granted by ERISA, to recover an 
amount determined under that statute. In addition, the court 
holds that the plaintiff was authorized by statute to deter-
mine the amount of the claim and its determination under 
the valuation regulation as of the date the pension plan ter-
minated. Therefore, the court grants in part the plaintiff ’s 
motion for summary judgment that ERISA determines the 
calculation of its claims for unfunded benefit liabilities. No. 
2:02-bk-21669 (Bankr. S.D.Ga. January 18, 2017).

HEALTH AND WELFARE

Novick v. Shipcom Wireless, Inc. 
The U.S. District Court for the Southern District of Texas 
finds that the plaintiff former employee of the defendant 
software company sufficiently alleged that the company 
failed to provide the required notices under the Consolidat-
ed Omnibus Budget Reconciliation Act of 1985 (COBRA). 
The plaintiff was a former employee of a navigation soft-
ware company that sponsored a health insurance plan for its 
employees. The plaintiff, on behalf of himself and all other 
persons similarly situated, alleged that the defendant failed 
to (1) provide its employees and their spouses with notice 
of their right to elect continuation coverage under the de-
fendant’s group health insurance plan at their commence-
ment of coverage under the plan and (2) provide notice to 
qualified beneficiaries of their COBRA rights at the time of 
certain qualifying events. The plaintiff sought class certifica-
tion, injunctive relief, reimbursement of medical expenses 
and premiums paid to obtain alternative coverage. The de-

fendant moved to dismiss the plaintiff ’s complaint for failure 
to state a claim because the plaintiff did not allege sufficient 
facts to show that he suffered prejudice from any COBRA 
notice violation or that the defendant acted in bad faith. The 
court rejects the defendant’s arguments as meritless because 
acting in bad faith and being prejudiced by lack of notifi-
cation were factors, not requirements, that courts consider 
when analyzing COBRA claims. Accordingly, the court de-
nies the defendant’s motion to dismiss, except with respect to 
the plaintiff ’s withdrawn allegation that the defendant failed 
to provide COBRA coverage for its employees. No. 4:16-cv-
01020 (S.D.Tex. January 24, 2017).

FIDUCIARY DUTIES

McDonald et al. v. Edward D. Jones & Co., L.P., et al. 
The U.S. District Court for the Eastern District of Missouri 
denies the motion of the defendant investment firm to dismiss 
claims by the plaintiff 401(k) plan participant that the defen-
dants breached their fiduciary duties by offering investment 
options with excessive fees. The plaintiff was an employee of 
a financial services firm and a participant in the 401(k) plan 
sponsored by the firm. The plaintiff, on behalf of herself, simi-
larly situated individuals and the plan, filed suit against the 
firm and its parent company under Section 502(a)(2) of the 
Employee Retirement Income Security Act of 1974 (ERISA), 
claiming that the defendants breached their fiduciary duties 
by offering plan investment options that paid higher manage-
ment fees for some of the mutual funds than fees charged by 
identical mutual funds available to the plan. The plaintiff as-
serted that the defendants affiliated themselves with funds that 
benefited the defendants at the expense of plan participants. 
The plaintiff also alleged that the defendants breached their 
duties by paying recordkeeping fees for the plan that were ex-
cessive compared with available alternatives. The defendants 
argued that the claims for breach of fiduciary duty should be 
dismissed because the defendants offered plan participants an 
array of investment options from which to choose. The de-
fendants also averred that the plaintiff ’s complaint failed to 
state a claim for breach of fiduciary duties and for failure to 
defray plan expenses. The court disagrees and finds that the 
plaintiff ’s complaint, when read as a whole, provided sufficient 
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court grants the defendants’ motion to dismiss with regard 
to tortious interference with a contract for ERISA-governed 

plans but allows the claims to proceed with regard to ERISA-
exempt plans. All other claims will proceed. 

Connecticut General Life Insurance Company et al. v. Elite Center 
for Minimally Invasive Surgery LLC et al., No. 4:16-CV-00571 
(S.D.Tex. February 15, 2017).

court finds that the extrinsic evidence was insufficient to de-
termine whether the subclass of individuals who retired after 
the expiration date of the agreements was entitled to the same 
benefits and rules and that the matter required further pro-
ceedings. 

The court finds the breach-of-fiduciary-duty claim moot 
as to the plaintiffs who retired before the agreements expired, 
because summary judgment of their entitlement to vested life-
time benefits remedied the harm suffered. However, plaintiffs 
who retired after the expiration of the agreements detrimen-

tally relied on the defendant’s promise they would have vested 
rights to lifetime medical benefits. Accordingly, the court can-
not yet address the claim for breach of fiduciary duty.

The court grants summary judgment as to Counts I and II 
in favor of the plaintiffs who retired before the expiration of 
the agreements but denies summary judgment for the sub-
class of plaintiffs who retired after the expiration date of the 
agreements. The court also denies the defendant’s motion for 
summary judgment as to Count III for the subclass of plain-
tiffs who retired after the expiration of the agreements. 

Kelly et al. v. Honeywell International, Inc., No. 3:16-cv-00543 
(VLB) (D.Conn. February 8, 2017). 

facts to plausibly state those claims. Although the defendants 
argued that the plaintiff did not have standing to challenge the 
defendants’ duties regarding plan funds in which she did not 
personally invest, the court notes that the plaintiff also sought 
relief on behalf of the plan. The court finds that a plan partici-
pant may seek recovery for the plan even where the participant 
did not personally invest in every one of the funds that caused 
an injury to the plan. Accordingly, the court grants the defen-
dants’ motion to dismiss with respect to its parent company, 
which was determined not to be a plan fiduciary, but denies 
the motion to dismiss on all other grounds. No. 4:16 CV 1346 
RWS (E.D.Mo. January 26, 2017).

BENEFIT LITIGATION

In re Boisseau
The U.S. District Court for the Northern District of New 
York determines that under the probate exception to fed-
eral jurisdiction, the plaintiff widow’s motion to remand 
her claim against the defendant medical plan to state court 
is granted. The plaintiff was the widow and executrix of the 
estate of a former participant in the defendant group medi-
cal plan. The plan paid out almost $300,000 in medical ex-
penses to the decedent. The decedent brought a personal 

injury action against his medical providers for malpractice 
due to alleged medical negligence that occurred in 2012. 
The parties reached a settlement, and the plan asserted a lien 
against the settlement proceeds for repayment of the funds 
expended to cover the decedent’s medical treatment. After 
failing to receive a satisfactory response from the plan to as-
certain the validity of the lien, the plaintiff filed suit in state 
court seeking to vacate the lien. The defendant plan removed 
the case to federal court, asserting federal question jurisdic-
tion under the Employee Retirement Income Security Act of 
1974 (ERISA). The plaintiff claimed that the plan could not 
remove the case because it was not a defendant in the under-
lying state court action and because ERISA did not provide a 
basis for subject-matter jurisdiction. The court finds that the 
probate exception to federal jurisdiction applied to federal 
question cases and, therefore, also applied to cases arising 
under ERISA. The probate exception is a historical aspect 
of federal jurisdiction that provides that probate matters are 
excepted from the scope of federal diversity jurisdiction. The 
court agrees with the plaintiff that the decedent’s estate was 
subject exclusively to the jurisdiction of the state court and 
grants the plaintiff ’s motion to remand. No. 5:16-CV-00549-
LEK-ATB (N.D.N.Y. January 30, 2017).
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