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BENEFIT LITIGATION

No ERISA Violation Where Bank  
Retained No Profit

T he U.S. District Court for the Western Dis-
trict of North Carolina holds that the plain-
tiff employees of the defendant bank were 

unable to prove that the bank profited from a 
transaction that restored its defined benefit cash 
balance plan to an individual account plan, ren-
dering the plaintiffs’ claim for equitable relief 
moot.

The defendants included the bank, certain of 
its affiliates, the employee benefit plans sponsored 
by the bank and the benefits committee for the 
plans. The plaintiffs were participants in the plans. 

In 1988, the bank allowed its employees to 
transfer their 401(k) assets to a cash balance de-
fined benefit plan. While the 401(k) plan partici-
pants’ accounts reflected the actual performance 
of their investments, the participants’ accounts in 
the pension plan reflected the hypothetical gains 
and losses of their respective investment options. 
Pension plan assets were held in a commingled 
trust. The defendants’ investment strategy was to 
invest trust assets in a way that produced higher 
returns than the participants’ hypothetical invest-
ments and then retain the difference.

In 2005, the Internal Revenue Service (IRS) 
concluded that the transfers of participants’ 401(k) 
assets into the pension plan failed to preserve the 
separate account feature required for defined con-
tribution plans, in violation of Section 204(g)(1) 
of the Employee Retirement Income Security Act 
of 1974 (ERISA). The bank reached an agreement 
with the IRS to restore pension plan assets out of 
the commingled trust back to individual accounts 
with a guaranteed minimum rate of return for as-
sets that were invested in the pension plan. In do-
ing so, the bank paid $10 million in fines to the 

U.S. Treasury and approximately $10 million in 
administrative costs for the conversion.

The plaintiffs sought appropriate equitable 
relief under ERISA Section 502(a)(3) in the 
amount of the profit the bank made by using the 
participants’ assets for its own gain. The case is 
on remand from the U.S. Court of Appeals for 
the Fourth Circuit for further proceedings on 
how the accounting for profits should be deter-
mined.

Each party presented expert testimony, docu-
mentation and their respective findings of fact 
and conclusions of law. After reviewing the ac-
counting methods of both parties, the court finds 
that the defendants produced solid evidence that 
the transfer strategy did not result in a profit for 
the bank. The pension plan assets were invested 
more heavily in equities than the hypothetical in-
vestments of the participants. During the trans-
fer period, equity investments declined, while 
fixed income investments substantially increased. 
The court finds that the defendants persuasively 
showed that the pension plan experienced a net 
loss as a result of the investment strategy it used. 
The pension plan losses were exacerbated by the 
IRS penalties and the cost of restoration of indi-
vidual accounts.

Accordingly, the court finds the plaintiffs’ 
claim for equitable relief moot since they did 
not meet their burden as claimants of an ac-
counting for profit to establish that any profit 
was retained by the defendants as a result of the 
transfer strategy. 
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