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Fraud Considerations Trumped Pension Rights

C an an individual relinquish his or her right 
to a pension benefit? According to the 
Court of Queen’s Bench of Alberta, indi-

viduals do possess this right, even in the face of a 
legislative prohibition on relinquishments.

James Gladden was involved in fraudulently 
misappropriating funds while acting in a fiduciary 
capacity as a senior employee of the Alberta Mo-
tor Association (AMA). As a result of this fraud, 
AMA received a consent judgment against Glad-
den for approximately $10 million.

Following the consent judgment, Gladden 
agreed to transfer the commuted value of his pen-
sion to AMA. The question before the court was 
whether it could issue a consent order approving 
the agreement to transfer the value of the pension. 
The difficulty in answering this question arose be-
cause of legislation prohibiting individuals from 
alienating (i.e., giving up) a pension benefit to 
which they are entitled.

The Law on Pension Alienation
Across Canada, pension legislation limits 

the right of individuals to assign their pension 
to someone else, except in very narrow circum-
stances, such as the division of matrimonial 
property. In Alberta, Section 72(1) of the Em-
ployment Pension Plans Act (EPPA) sets out this 
prohibition. The effect of this limitation is that 
pension benefits typically cannot be the subject 
of execution, seizure or other procedures for re-
covering debts.

The Alberta Civil Enforcement Act (CEA) as-
sists in accomplishing this prohibition on alien-
ating pension benefits by outlining exceptions 
to civil enforcement. Specifically, the CEA states 
that Registered Retirement Savings Plans (RRSPs) 
are exempt from civil enforcement. However, the 
CEA also contains provisions stating that the ex-
emptions do not apply in certain circumstances, 
such as a judgment for support payment, property 
abandoned by the enforcement debtor and a mon-
ey judgment arising from a criminal offence. In 
this case, because Gladden was involved in fraud, 
AMA argued that the criminal offence exception 
should apply to permit the alienation of his pen-
sion benefit.

Balancing Policy Objectives
The court considered whether it could issue 

a consent order allowing Gladden to transfer his 
pension to AMA in light of the Alberta legislative 
prohibition on giving up one’s right to a pension. 
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Historically, courts have refused to uphold contracts that 
breach a statute, viewing such agreements as illegal. The doc-
trine of illegality is applied to invalidate contracts that violate 
legislation.

The court in this case ultimately decided to issue the con-
sent order, which allowed Gladden to give up his right to 
access his pension. In arriving at this conclusion, the court 
considered several policy issues.

On the one hand, the court acknowledged the importance 
of the broader objectives behind pension legislation, such as 
ensuring that pension entitlements are firmly protected and 
that employees will be able to support themselves in retire-
ment. In this regard, the court recognized compelling rea-
sons against permitting individuals to alienate their right to 
a pension benefit through freedom of contract.

On the other hand, the court agreed with AMA that so-
ciety has a countervailing interest in ensuring that perpetra-
tors of a criminal offence do not receive benefits from their 
wrongdoing to the prejudice of their victims. Indeed, pre-
venting this eventuality was the intent behind the criminal 
offence exception in the CEA.

Although issuing a consent order allowing Gladden to 
transfer his pension entitlement to AMA would override 
pension legislation, the court noted that case law was mov-
ing away from automatically invalidating “illegal” contracts 
in favour of adopting a more flexible approach that considers 
legislative objectives.

Technical Distinctions Rejected
The court further reasoned that although the effect of 

various CEA provisions was to make RRSPs (rather than 
all pension benefits) susceptible to enforcement in cases of 
criminal offences, there was no principled reason to treat 
pension benefits differently. To the contrary, differentiating 
between pension benefits and RRSPs in this context would 
undermine the social policy expressed in the legislation and 
create an arbitrary distinction.

In addition, the court held that an actual criminal con-
viction was unnecessary for civil recovery. Although Glad-
den’s involvement in fraud had not resulted in a criminal 

conviction, he had consented to a judgment based on 
fraud, which fell under the Criminal Code definition of 
criminal fraud. 

Finally, the court noted that refusing to issue the con-
sent order would result in an absurdity: A judgment credi-
tor could not enforce judgment against the pension itself but 
could enforce judgment on an ongoing basis against any pro-
ceeds or assets coming out of the pension plan.

Significance of Alberta Motor Association  
v. Gladden

This case reflects a growing willingness among Canadi-
an courts to apply pension alienation rules with flexibility 
in cases of fraud. A similar result followed in Trustees of the 
International Brotherhood of Electrical Workers, Local 353 
v. Shojaei et al., 2014 ONSC 3656. In that case, the Ontario 
Superior Court of Justice ruled that since Shojaei and his 
family had fraudulently received a death benefit from the 
pension plan after an elaborate plot to fake his death, the 
plan was not required to pay any further benefits until the 
defendants’ indebtedness to the plan had been repaid.

Generally, however, courts remain reluctant to allow 
parties to contract out of pension legislation. In Spencer v. 
Spencer, 2016 NLTD(G) 130, the Newfoundland Supreme 
Court refused to enforce a consent order that would allow 
former spouses to disregard the Canada Pension Plan pro-
visions requiring divorced couples to divide pension cred-
its. The court in Spencer concluded, “Simply put, the court 
cannot approve any action that is contrary to the Canada 
Pension Plan.”

In many ways, Alberta Motor is a unique case that is un-
likely to signal a departure from the reluctance to allow par-
ties to contract out of statutes. The fact that the case involved 
both large-scale fraud and a consent judgment likely played 
an important role in the court decision to issue the order. 
Whether courts will find other factual circumstances or 
policy objectives sufficiently compelling to justify overriding 
pension legislation remains to be seen. To that end, trustees 
and plan administrators should approach the decision with 
caution and not assume that a contract can defeat pension 
legislation. &

Alberta Motor Association v. Gladden, 2017 ABQB 174.


