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PENSION DIVISION

 
Double-Dipping Permissible in the Circumstances

I n Kehler v. Kehler, Justice Doyle of the Mani-
toba Court of Queen’s Bench Family Division 
considered whether a spousal support order 

should be varied as a result of the voluntary retire-
ment of the paying spouse.

In determining this question, Doyle considered 
the principles enumerated by the Supreme Court 
of Canada in Boston v. Boston, 2001 SCC 43, and 
whether double-dipping should be permitted in the 
circumstances. Double-dipping refers to the situ-
ation where one spouse’s pension is taken into ac-
count as an asset for property equalization and the 
remaining portion is taken into account again as in-
come for support purposes. The practice of double-
dipping has been controversial in various family 
law cases across the country, reflecting the compli-
cated treatment of pensions as property and income 
for both equalization and support purposes.

Background
Mr. and Mrs. Kehler had been married for 24 

years and had two children. On January 19, 2004, 
a divorce order was pronounced by consent and 
an equalization agreement was executed. The 
agreement specified that the husband’s pension 
from his employer would be divided equally pur-
suant to the Pension Benefits Act.

Mr. Kehler sought a variation of spousal sup-
port from the court after retiring from Safeway 
grocery stores as a store manager. At the time of 
the hearing, Mr. Kehler was 62 years old and had 
voluntarily retired shortly before his 61st birth-
day on June 27, 2015. Mr. Kehler began working 
at Safeway in Winnipeg in 1971 and had been 
promoted to a number of different positions that 
involved relocations across Northwest Ontario. 
At the time of retirement, Safeway had 190 stores 
across Canada but only eight store managers who 
were over the age of 60. Mr. Kehler gave evidence 
that the job of store manager required spending a 
fair amount of time on his feet. He also gave evi-
dence that he was experiencing some health issues 

and taking medication to control high blood pres-
sure and high cholesterol.

At the time of the final divorce order in 2004, 
Mr. Kehler’s income as described in his income 
tax return was $98,541.00. His retirement benefit 
statement indicated that his earliest unreduced re-
tirement date was July 1, 2015 and that his normal 
retirement date was August 1, 2019.

Mr. Kehler experienced a reduction in income 
from Safeway following retirement on June 27, 
2015. In 2014, his last full year of employment, 
he earned employment income of $140,626.76. 
After retirement, he became entitled to a gross 
employment pension of $32,091.72 per year. 
Mr. Kehler notably sought out various means 
to supplement his pension income. He took a 
job as a manager of a small hotel complex and 
began renting out part of the property that he 
shared with his new wife, resulting in a gross 
annual income of $31,200.00 and $9,600.00, 
respectively. He noted small amounts of other 
income as well.

Early Retirement Reasonable
In determining whether a variance would be 

appropriate in the circumstances, Doyle con-
sidered whether the early retirement, which had 
reduced Mr. Kehler’s employment income, was 
reasonable.

Doyle noted the fact Mr. Kehler had failed in 
the past to satisfy all financial obligations to his 
wife; namely, he failed to equalize a number of 
stock options that were subject to agreement. Yet, 
on a whole, the evidence of his age, years of em-
ployment, entitlement to unreduced pension and 
obtaining supplemental income suggested that he 
did not voluntarily retire to frustrate the spousal 
support order.
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The Double-Dipping Issue

Mr. Kehler bore the onus of establishing that his volun-
tary retirement amounted to a material change in circum-
stances in order to obtain a variance under the Divorce Act. 

Doyle noted that Boston v. Boston remains the leading 
authority on double-dipping, specifically the payment 
of spousal support following retirement where there has 
been an equalization of a pension acquired during cohab-
itation. 

Boston v. Boston stands for the principle that double-dip-
ping should be fairly avoided but in some circumstances will 
be permitted. To avoid double-dipping, the court will “focus 
on that portion of the payor’s income and assets that have not 
been a part of the equalization or division of matrimonial as-
sets.” In Boston, that included the portion of the pension that 
was earned following the date of separation and not included 
in the equalization of net family property. Major J. identified 
the following exceptions where double recovery also may be 
permitted:

• Where the payor spouse has the ability to pay
• Where the payee spouse has made a reasonable effort 

to use the equalized assets in an income-producing 
way and, despite this, an economic hardship from the 
marriage or its breakdown persists

• Spousal support orders/agreements based mainly on 
needs as opposed to compensation.

Doyle noted that the burden rests with the party claim-
ing double-dipping to prove specifics, by way of actuarial or 
other evidence, that some portion of his or her current pen-

sion has already been divided as property. Although the issue 
of double-dipping was present, Mr. Kehler did not present 
any evidence to identify the portion of his monthly pension 
derived from the equalized portion of his Safeway pension. 
This was fatal to any double-dipping argument. Mr. Kehler’s 
entire employment pension was taken into account in deter-
mining his obligation. Double-dipping was permissible in 
the circumstances.

As per the test in Boston, the spousal support order was 
supported by both compensatory and needs-based factors. 
Mrs. Kehler presented a minimum amount of evidence to 
establish that she was using the assets received on equaliza-
tion to create a pension for her future support. Although her 
evidence was minimal, Mr. Kehler did not contradict her po-
sition.

Conclusion
Ultimately, Doyle held that the reduction in income did 

not cause a material change requiring a variation in the final 
order. In fact, the final order contemplated Mr. Kehler having 
a minimum annual income of $79,900.00 and, at the time of 
this decision, he had an annual income of $81,882.03. The 
only change granted by the court was substituting the word 
income for salary in the final order, to capture all of the hus-
band’s new sources of income. 

The Boston principles remain good law and, although 
double recovery is to be avoided in practice, double-dipping 
may be permitted in certain circumstances. Kehler v. Kehler 
is an example of such a circumstance and a reminder that the 
onus remains with the payor to introduce any evidence of 
double-dipping. &

Kehler v. Kehler, 2017 MBQB 62.
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