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When a Union  
Is Decertified: 
How Can a Fund Collect What’s Due?
by | Neal S. Schelberg and Anthony S. Cacace

Can multiemployer benefit funds assess withdrawal liability if a union is 
decertified before the expiration of a collective bargaining agreement?  
As a recent circuit court ruling shows, the answer isn’t entirely clear.

When a union is decertified as a collective bargaining representative 
before its collective bargaining agreement (CBA) expires, multi-
employer benefit fund trustees face the question of whether the 
fund should continue to enforce the terms of the CBA and collect 

contributions from the employer or assess the employer with withdrawal liability.
The correct answer is not so clear, particularly following a recent court decision 

that conflicts with previous case law on the matter.
In Midwest Operating Engineers Welfare Fund et al. v. Cleveland Quarry et al., 844 

F.3d 627 (7th Cir. 2016), Judge Richard Posner, writing for a three-judge panel in the 
Seventh Circuit, held that a contributing employer to Employee Retirement Income 
Security Act (ERISA)-governed multiemployer benefit funds continued to have an 
obligation to contribute to the funds even after the CBA that initially required the 
contributions was rendered unenforceable by the union after a union decertification.

The Cleveland Quarry case may have implications on the ability of a fund to 
assess withdrawal liability in the context of a union decertification. More specifi-
cally, does the court decision—that the union’s decertification did not relieve the 
employer of its obligation to contribute to the ERISA funds until the expiration of 
the CBA term—mean that a union decertification does not constitute a permanent 
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cessation of the obligation to contribute to a pension fund 
and, thus, no withdrawal liability can be imposed on the em-
ployer by the fund?

The Seventh Circuit Decision in Cleveland Quarry
In 2010, RiverStone Group, Inc., entered into a CBA 

with Local 150 of the International Union of Operating 
Engineers, AFL-CIO that was scheduled to expire in 2015.  
RiverStone was obligated under the terms of the CBA to 
make contributions to the union-cosponsored pension and 
welfare funds. In 2013, RiverStone employees voted in a Na-
tional Labor Relations Board (NLRB) election to decertify 
the union as their collective bargaining representative and, as 
a result, RiverStone stopped contributing to the funds.

The funds, in three separate lawsuits, sued three differ-
ent divisions of RiverStone, pursuant to ERISA Section 515, 
for payment of the delinquent contributions that would have 
been due under the terms of the CBA from the date of the 
decertification in 2013 through and until the 2015 expiration 
date. In each lawsuit, the court granted summary judgment 
in favor of the funds, finding that the RiverStone divisions 
had to continue to contribute to the funds until the expira-
tion of the CBA.

RiverStone filed an appeal, arguing that its obligation to 
contribute to the funds ended when the decertification oc-
curred, as opposed to the CBA’s initial expiration date in 
2015. It argued that since the union was decertified, the 
CBA was no longer in effect or enforceable and had “ex-

pired” for the purposes of requiring benefit fund contribu-
tions.

The Seventh Circuit ruled in favor of the funds, reasoning 
that under the Multiemployer Pension Plan Amendments 
Act, the funds had an independent right to sue for delinquent 
contributions owed under the terms of a CBA, irrespective of 
whether a union could legally enforce the agreement. In ad-
dressing RiverStone’s argument regarding the CBA provision 
that stated that “the Employer’s responsibility to make con-
tributions to the [Funds] shall terminate upon expiration of 
this agreement,” the court held that the CBA never “expired” 
even though the union was decertified. The decertification 
merely blocked the union from enforcing the CBA. But since 
the CBA was set to expire in 2015, the rights of the funds 
were not affected until the 2015 expiration.

The court observed, however, that if the CBA had specifi-
cally stated that RiverStone’s obligation to contribute to the 
funds would cease if the union was decertified, then River-
Stone could escape the requirement to contribute, but such a 
clause was never negotiated or included in the CBA.1

The court also dismissed RiverStone’s two other arguments 
for reversal. RiverStone argued that the CBA only required it 
to contribute to the funds for each hour an employee is paid 
under the terms of the CBA. The court found this argument 
to be “irrelevant” because even if decertification did release 
RiverStone from having to pay the employees certain wages 
under the CBA, as far as “benefits law is concerned the em-
ployees were still working ‘under the terms of ’ the [CBA],” 
which required RiverStone to contribute to the funds until 
2015. The court also found the Labor-Management Relations 
Act, which forbids payments to trust funds that are not es-
tablished by such representative of the employer’s employees, 
was not violated because the agreement to contribute to the 
funds was established at a time when the union was the rep-
resentative of RiverStone employees. A later decertification 
did not alter that fact.

A petition for certiorari was filed with the U.S. Supreme 
Court on May 8, 2017. RiverStone had until July 7, 2017 to 
file its opposition to the petition. As of this writing, the Su-
preme Court had not yet scheduled a date for when it will 
make a determination on whether it will hear the case.

Withdrawal Liability Implications
A complete withdrawal occurs under Section 4203(a) of 

ERISA when an employer either permanently ceases to have 

withdrawal liability
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an obligation to contribute under the 
plan or permanently ceases all covered 
operation under the plan. The court in 
Cleveland Quarry concluded that an em-
ployer—after a union decertification—
continued to have an “obligation to con-
tribute” to the fund for the duration of 
the controlling CBA. Under Cleveland 
Quarry, since an employer obligation to 
contribute to a fund continues beyond 
the date of decertification, it would ap-
pear that a union decertification, stand-
ing alone, could not serve as a triggering 
event for a fund to assess withdrawal li-
ability against the employer.

There is some authority for this 
position. In Central States, Southeast 
and Southwest Areas Pension Fund v. 
Schilli Corporation, 420 F.3d 663 (7th 
Cir. 2005), a fund maintained that 
union decertification constituted a 
complete defense to its right to collect 
contributions from an employer pur-
suant to ERISA Section 515. The fund 
argued that the union decertification 
triggered the employer obligation to 
pay withdrawal liability because the 
employer’s obligation to contribute 
to the fund would have at that point 
permanently ceased. However, the 
Schilli Corporation court rejected that 
argument and ruled that the obliga-
tion to contribute did not cease at the 
moment of union decertification be-
cause the employer was still subject 
to liability under ERISA Section 515 
to pay contributions under a related 
participation agreement between the 
employer and the fund.

Synthesizing Schilli Corporation and 
Cleveland Quarry, it seems that a pen-
sion fund (within the Seventh Circuit 
at the very least) cannot necessarily im-
pose withdrawal liability when a union 
is decertified and instead is entitled to 

continued contributions until the CBA, 
or other written agreement requiring 
contributions, expires. The fund could 
presumably assess withdrawal liability 
upon the expiration of the underlying 
CBA.2

Case law in another circuit court is 
inconsistent with the Seventh Circuit 
jurisprudence. The Cleveland Quarry 
decision appears to directly conflict 
with a prior holding by the Ninth Cir-
cuit that union decertification ends an 
employer obligation under a CBA to 
contribute to a multiemployer pension 
fund. In Sheet Metal Workers’ Inter-
national Association, Local 206, of the 
Sheet Metal Workers’ International As-
sociation, AFL-CIO v. West Coast Sheet 
Metal Company, 954 F.2d 1506 (9th Cir. 
1992), the Ninth Circuit considered 
a similar set of facts in which a CBA 
required an employer to contribute to 

a union multiemployer pension fund, 
but the employees covered by the CBA 
voted to decertify the union prior to the 
expiration of the CBA.

The court held that decertification 
“extinguished [the employer’s] further 
obligations to the Trust Funds, so that 
in fact [the employer] owes no con-
tributions beyond [the decertification 
date.]” The Ninth Circuit reasoned 
that the CBA provisions requiring con-
tributions “must be interpreted in the 
context of the contract as a whole” and 
that contributions made to a fund of a 
union “with which [the employer] has 
no ongoing collective bargaining rela-
tionship makes no sense.”

In another case decided after West 
Coast Sheet Metal Company, the Ninth 
Circuit ruled that without a valid 
CBA—enforceable by the union—there 
can be no covered work requiring con-

withdrawal liability

takeaways
•  After a union decertification, multiemployer benefit fund trustees must decide 

whether an employer has triggered a withdrawal or whether to continue to enforce 
the terms of a collective bargaining agreement (CBA) until its expiration and collect 
contributions that may be owed.

•  Rulings in two circuit courts conflict with each other on the issue.

•  In Midwest Operating Engineers Welfare Fund v. Cleveland Quarry, the U.S. Court of 
Appeals for the Seventh Circuit ruled that a contributing employer to multiemployer 
benefit funds continued to have an obligation to contribute to the funds even after 
the CBA that initially required the contributions was rendered unenforceable by the 
union after a union decertification.

•  Case law in U.S. Court of Appeals for the Ninth Circuit has held that union decerti-
fication, regardless of the expiration date of the underlying CBA, would likely con-
stitute a permanent halt of the employer obligation to contribute to a fund, thereby 
allowing the fund to assess the employer with withdrawal liability.

•  A petition for certiorari was filed with the U.S. Supreme Court on May 8, 2017 in the 
Cleveland Quarry case.

•  Trustees of funds should consider addressing union decertification in advance by 
stating in their fund trust agreements, plan documents, summary plan descriptions 
and withdrawal liability procedures what effect a union decertification will have on 
employer participation in the fund.
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tributions to a pension fund. In Laborers Health and Welfare 
Trust Fund for Northern California v. Westlake Development, 
53 F.3d 979, 981 (9th Cir. 1995), the court held that “[o]nce 
the CBA was lawfully repudiated, there was no longer any 
covered employment and thus there was no duty on [the 
employer]’s part to contribute to the Trust Funds.”  This ar-
gument was made by the employer in the Cleveland Quarry 
case but ultimately was rejected by the Seventh Circuit as “ir-
relevant,” as described above.3

Thus, in the Ninth Circuit, union decertification, regard-
less of the expiration date of the underlying CBA, would 
likely constitute a permanent halt of the employer obligation 
to contribute to a fund, thereby allowing the fund to assess 
the employer with withdrawal liability.4

Practical Considerations
Given the existing legal landscape, after a union decertifica-

tion, fund trustees will have to decide whether an employer has 
triggered a withdrawal or whether to continue to enforce the 
terms of the CBA until its expiration and collect contributions 
that may be owed. Depending on the facts and the jurisdiction 
in which the fund is located, this analysis will vary due to the 
mixed case law that has developed.

As the Cleveland Quarry court noted, certainty could 
be achieved if a CBA specifically obligated an employer “to 
contribute to the funds only unless and until the union was 
decertified.” But, without a union and employer negotiat-
ing a provision such as this, uncertainty remains for fund 
trustees.  To avoid these questions entirely, trustees of funds 
should consider addressing union decertification in advance. 
Trustees can state in their fund trust agreements, plan docu-
ments, summary plan descriptions and withdrawal liability 
procedures what effect a union decertification will have on 
employer participation in the fund. This increased certainty 
should decrease the likelihood that funds and employers will 
become embroiled in costly and time-consuming arbitration 
or litigation proceedings to adjudicate withdrawal liability is-
sues surrounding decertification.

In addition, it is important to continue to monitor wheth-
er the U.S. Supreme Court will review the Cleveland Quarry 
case. The petition for review filed with the U.S. Supreme 
Court specifically requests that the Court resolve the split of 
authority between the Seventh and Ninth Circuits. 

This article was authored with the assistance of Steven A. 
Sutro, Esq.

Endnotes
 1. The court, without much analysis, stated that the funds were third-
party beneficiaries to the CBA and therefore could enforce it despite “an-
other enforcer,” i.e., the union, “falling out” of the CBA.
 2. But see Central States, Southeast and Southwest Areas Pension Fund v. 
Midwest Motor Express, Inc., 999 F.Supp. 1153, 1161 (N.D.Ill. 1998), aff ’d, 
181 F.3d 799 (7th Cir. 1999), in which at least one district court within the 
Seventh Circuit ruled that decertification does cause the cessation of the 
employer’s obligation to contribute and, therefore, withdrawal liability can 
be imposed.
 3. See also GCIU-Employer Retirement Fund v. Quad/Graphics, Inc., No. 
216CV03391ODWAFMX, 2017 WL 1404305 (C.D.Cal. April 19, 2017) (rec-
ognizing the Ninth Circuit authority in West Coast Sheet Metal Co. and 
Westlake Dev., yet “declin[ing] to decide whether decertification always and 
immediately terminates any contribution obligation under a CBA. . . .”).
 4. The conclusion that decertification constitutes a triggering event to 
impose withdrawal liability on an employer appears to be supported by a 
March 24, 1986 opinion letter issued by the Pension Benefit Guaranty Cor-
poration (PBGC), 1986 WL 38785. PBGC explained that decertification 
imposes withdrawal liability on an employer, assuming that the decertifica-
tion relieves the employer from making contributions to a plan. Several dis-
trict courts have also assumed a union decertification terminated an em-
ployer’s obligation to contribute, resulting in withdrawal liability, without 
deciding the issue directly.
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