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FIDUCIARY DUTIES

 
Claims for Excessive Plan Fees to Proceed

T he U.S. District Court for the District of 
Columbia permits the plaintiff welfare plan 
employees to proceed with their lawsuit 

against the defendant parking company and third-
party administrator for charging excessive plan 
fees in violation of their fiduciary duties.

The plaintiffs were a class of former and cur-
rent employees of a local parking garage operator. 
The defendants included the company and the 
third-party administrator (TPA) for the company 
health and welfare plan. The plan was funded by 
company contributions that were allocated to each 
participant’s separate account. The TPA withdrew 
money from the accounts to pay insurance pre-
miums and fees. Amounts not used for the plan 
were held in trust for plan participants, who were 
credited with a share of plan investment earnings.

In October 2006, the company began paying 
medical and other insurance premiums through 
the plan instead of directly to the insurers. This 
increased plan contributions and allowed the com-
pany to shift administrative costs to the plan. It also 
allowed the TPA to benefit from substantially larger 
administrative fees. In addition, TPA fees changed 
from a nominal per employee amount to a percent-
age of the monthly contributions to the plan. Con-
sequently, the amount charged per participant by 
the TPA increased by as much as twentyfold.

The plaintiffs filed suit for breach of fiduciary 
duty under Section 404(a) of the Employee Retire-
ment Income Security Act of 1974 (ERISA) and 
failure to comply with ERISA disclosure and re-
porting obligations. The plaintiffs alleged that the 
defendants charged plan participants excessive 
fees for TPA administrative services. According to 
the plaintiffs, the defendants never disclosed the 
change in fee structure or explained that medical 
and insurance contributions to the plan were ef-
fectively subject to a surcharge equal to the per-
centage-based fee charged by the TPA. The plain-
tiffs also alleged the defendants deliberately failed 
to comply with ERISA reporting and claims ad-

ministration obligations in order to conceal plan 
operations from participants.

In the complaint, the plaintiffs referenced 
a lawsuit filed in the U.S. District Court for the 
District of Maryland, Perez v. Chimes District of 
Columbia, Inc., et al., No. 1:15-cv-3315 (D.Md. 
October 30, 2015), in which the Secretary of La-
bor brought claims against the TPA for allegedly 
charging excessive fees to administer an unrelated 
benefits plan and for paying kickbacks to the em-
ployer sponsor of that plan. The plaintiffs included 
that reference to establish that it was the business 
practice of the TPA to charge excessive fees. The 
Department of Labor is actively investigating the 
TPA in this regard.

The defendants claimed they had no fiduciary 
duty with respect to the plan because its fees were 
set by a contract negotiated between the company 
and the TPA. The defendants contended that the 
change in fee structure was expressly permitted 
by a contract negotiated between the TPA and the 
company. The defendants asserted that a number 
of courts have held that service providers were 
not fiduciaries with respect to fee amounts that 
were set by contractual arrangements negotiated 
at arm’s length. The defendants also requested that 
the court grant a motion to strike references to 
the pending Chimes case, but the court holds that 
those references were appropriate in light of the 
circumstances.

The court notes that if a service provider re-
tains discretion over the fees it charges, the ser-
vice provider could be held liable as a fiduciary 
with respect to those fees. The court also notes 
that, contrary to the defendant’s view, the change 
in fee structure was not negotiated at arm’s 
length but was undertaken for the mutual benefit 
of the company and the TPA, at the expense of 
the plaintiffs. The court finds that the plaintiffs 
plausibly alleged that the TPA exerted de facto 
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es would not have viewed these alternatives as 
more likely to harm the fund than to help it.

In addition, the plaintiffs sought leave to 
amend their complaint in the event that the 
court granted the defendants’ motion to dismiss. 

However, the plaintiffs did not state the facts that 
they would allege or how they planned to cure 
the defects of their original complaint.

Accordingly, the court denies the plaintiffs’ re-
quest to amend and grants the defendants’ motion 
to dismiss.   

Graham et al. v. Fearon et al., No. 1:16-cv-2366 
(N.D.Ohio March 24, 2017).

Claim Over ESOP Stock Losses
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control over the fees it charged and that such 
fees were excessive for the services provided. The 
court also determines that because the compa-
ny exercised discretion over the amount of fees 
charged by the TPA, the company had a fiduciary 
duty with respect to those fees.

In addition, the court holds that the plaintiffs 
also sufficiently demonstrated that the defendants 

failed to satisfy ERISA disclosure and reporting 
obligations because they did not submit annual 
reports to the federal government and did not 
provide plan participants with updated summary 
plan descriptions.

Accordingly, for the reasons set forth above, 
the court denies the defendants’ motion to dismiss 
and motion to strike references to the Chimes liti-
gation.   

Abraha et al. v. Colonial Parking, Inc., et al., No. 1:16-
cv-00680 (D.D.C. March 20, 2017).
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to the screening test rather than conducting any 
thorough review. Finally, the court concludes that 
the plaintiffs may assert a claim for breach of con-
tract pursuant to the assignments of benefits by 
the subscribers.

Accordingly, the court denies the defendant’s 

motion to dismiss with regard to the counts de-
scribed above but grants the motion to dismiss 
on all other counts including, but not limited to, 
claims for breach of fiduciary duty, unfair and de-
ceptive trade practices and breach of duty of good 
faith and fair dealing.  

Exact Sciences Corporation et al. v. Blue Cross and 
Blue Shield of North Carolina, No. 1:16-cv-00125 
(M.D.N.C. March 27, 2017).
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