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Other Recent Decisions

EMBEZZLEMENT

U.S. v. Bodouva
The U.S. Court of Appeals for the Second Circuit 
affirms the district court decision that the defen-
dant former executive must pay the full amount of 
her forfeiture order, in addition to restitution to 
the plan from which she embezzled, without any 
offsets. The plaintiff was the U.S. government. The 
defendant was a former executive of an architec-
tural firm. The defendant was convicted on one 
count of embezzling funds from the 401(k) plan 
sponsored by her employer by withholding pay-
ments to the plan from employee salaries but not 
remitting the withheld monies to the plan. The 
indictment included an order to forfeit any prop-
erty that constituted or was derived from proceeds 
traceable to the offense alleged in the indictment 
pursuant to 18 USC §981(a)(1)(C) and 28 USC 
§2461(c), which amounted to $127,854. After her 
indictment but before her trial, the defendant paid 
$126,980 to the plan as restitution. At the time of 
her sentencing, the defendant requested that the 
court reduce the forfeiture amount by the amount 
of restitutive payments the defendant made to the 
plan. The district court concluded that it had no 
discretion to apply such offset and entered the 
forfeiture order against the defendant for the full 
amount sought by the government. The defendant 
appealed. The court observes that restitution and 
forfeiture are authorized by different statutes and 
serve different purposes—one of remediating a 
loss, the other of disgorging a gain. The court finds 
nothing in the statutory scheme that permitted 
the district court to reduce the mandated criminal 
forfeiture order because the defendant also had to 
satisfy her obligation to pay restitution. The court 
also finds that the distinct purposes of forfeiture 
and restitution undercut any argument that, in the 
absence of an offset, the imposition of forfeiture 
and restitution amount to an unfair double dis-
gorgement. Criminal forfeiture is a form of pun-
ishment and, therefore, is distinct from restitution 
or other remedial actions that are intended to re-

turn the victim and offender to the status quo that 
existed prior to the violation. The defendant’s res-
titution to her victims serves a different purpose 
(remediating a loss) than her forfeiture obligation 
(disgorging a gain and punishment) and thus 
had no bearing on her punishment for the crime 
committed. Accordingly, the court finds that the 
district court did not err in concluding it lacked 
the discretion to reduce the amount of the defen-
dant’s forfeiture order and affirms the judgment of 
the district court. No. 16-3937 (2d Cir. March 22, 
2017).

RETIREMENT BENEFITS

Troudt et al. v. Oracle Corporation et al.
The U.S. District Court for the District of Colorado 
refuses to dismiss the plaintiff employees’ lawsuit 
challenging the 401(k) plan fees of the defendant 
national software and technology company. The 
defendants included a U.S.−based international 
software and technology company, the company 
401(k) committee and 20 other unnamed individu-
als. The plaintiffs represented a class of participants 
in the company pension plan. The court reviews 
the case de novo and agrees with the magistrate 
judge’s recommendations that the plaintiffs’ allega-
tions were sufficient to state plausible claims that 
should not be dismissed this early in the proceed-
ings. Specifically, the court cannot adopt the de-
fendants’ proposal that Count I of the complaint 
be dismissed due to the fee structure falling within 
a reasonable range of expense ratios, and it deter-
mines that a closer examination of the arrangement 
was needed. Moreover, the plaintiffs alleged that 
two funds had inadequate performance histories to 
warrant investment in them at all and a third fund 
greatly underperformed its benchmark for several 
years before it was removed. The court finds that 
these allegations sufficiently suggested a lack of 
prudence in the selection and retention decisions. 
It also finds that because the plaintiffs alleged they 
were not privy to the decision-making process, 
there is a necessity for discovery. The defendants 
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also suggested that the complaint failed to show that the fees 
paid were unreasonable, but the court holds that this claim re-
lied on an exemption under the Employee Retirement Income 
Security Act of 1974 (ERISA) constituting an affirmative de-
fense, which the plaintiffs had no burden to disprove. There-
fore, due to the closeness of this particular case, the fact that 
the plaintiffs sufficiently stated plausible claims and the fact 
that there is currently no deadline to amend the pleadings, the 
court denies the motion to dismiss. The court approves and 
adopts the recommendation by the plaintiffs, overrules the de-
fendants’ objections to the magistrate’s recommendation and 
denies the defendants’ motion to dismiss. No. 1:16-cv-00175-
REB-CBS (D.C. March 22, 2017).

ARBITRATION

Munro et al. v. University of Southern California et al.
The U.S. District Court for the Central District of California 
holds that arbitration agreements executed by the plaintiff 
employees of the defendant university did not apply to claims 
of breach of fiduciary duty under the Employee Retirement 
Income Security Act of 1974 (ERISA). The plaintiffs were em-
ployees of a university and participated in university-spon-
sored benefit plans. The defendants included the university, 
the oversight committee for the plans and the chairperson 
of the committee. The plaintiffs filed suit against the defen-
dants for violating their fiduciary duties under ERISA. The 
defendants filed a motion to compel arbitration and dismiss 
for improper venue or, in the alternative, to stay proceedings, 
claiming that the arbitration agreements, signed by the plain-
tiffs when they began employment, released the plaintiffs 
from bringing a lawsuit. The plaintiffs asserted that ERISA 
claims were not arbitrable because one of the purposes of 
Congress in enacting ERISA was to provide for appropriate 
remedies, sanctions and ready access to the federal courts.  
The court notes that civil actions to protect employee benefit 
plans were addressed in Section 502(a)(2) of ERISA, which 
states that a civil action may be brought by the Secretary of 
Labor or by a participant, beneficiary or fiduciary for ap-
propriate relief under ERISA Section 409. Even though the 
plaintiffs signed arbitration agreements, the court finds that 
claims brought under ERISA Sections 502(a)(2) and 409 are 
brought on behalf of the plans themselves, and the plaintiffs’ 
arbitration agreements cannot bind the plans. The court 

referenced other cases in which the court determined that 
waivers signed by individual participants cannot bar claims 
made by the same participants on behalf of a retirement plan 
under ERISA Section 502(a)(2). The court is persuaded that 
the same rule applies to participants’ agreements to arbitrate. 
Just as a participant suing on behalf of a plan under ERISA 
Section 502(a)(2) cannot waive the right of a plan to pursue 
claims, a participant cannot waive the right of a plan to file 
its claims in court. The court finds that the plaintiffs’ ability 
to bring claims under ERISA Section 502(a)(2) is unaffected 
by the releases because such claims are, by their nature, plan 
claims. Accordingly, the court denies the defendants’ motion 
to compel arbitration. No. 2:16-cv-06191 (C.D.Cal. March 
23, 2017).

FIDUCIARY DUTIES

Main et al. v. American Airlines Inc. et al.
The U.S. District Court for the Northern District of Texas 
permits the plaintiff employees to continue their lawsuit 
against the defendant airline and its employee benefits com-
mittees for breach of fiduciary duties by forcing the plain-
tiffs into expensive, poorly performing investments, but the 
court dismisses the case with regard to claims for breach 
of the duty of prudence relating to low-cost alternatives to 
mutual fund investment. The defendants included an air-
line company and certain committees that administered the 
company-sponsored employee benefit plans. The plaintiffs 
were a class of employees representing themselves and the 
401(k) plan sponsored by the company. The plaintiffs filed 
suit, alleging that the defendants violated their fiduciary du-
ties of loyalty and prudence imposed by the Employee Re-
tirement Income Security Act of 1974 (ERISA). The plaintiffs 
claimed that the company created a line of mutual funds that 
were managed by another company subsidiary and that such 
funds were more expensive and had worse performance than 
other available investments. In addition, the plaintiffs argued 
that the defendants breached their duty of loyalty by not re-
moving the overly expensive and underperforming funds. 
In 2008, the company sold the fund manager to an outside 
company, premised on the condition that the company con-
tinue to offer the funds as investments in the plan. In 2015, 
the outside party sold its shares in the fund manager, which 
eliminated any financial interest the company had in invest-
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ing in the funds. Shortly after, the funds ceased to exist. The 
defendants argued that the plaintiffs failed to set forth a valid 
theory of disloyalty because (1) an independent third party 
reviewed and approved the continued use of the funds after 
the funds were sold, (2) Department of Labor regulations al-
low plan investments managed by the plan sponsor and (3) 
the plan did not solely include the funds. The defendants also 
contended that none of the plaintiffs’ imprudence theories 
could support a valid claim because the prudence standard 
normally focuses on fiduciary conduct in making investment 
decisions and not on the results. Finally, the defendants dis-
puted the need to seek out the cheapest possible index funds. 
The court finds that with respect to the claim for duty of loy-
alty, the plaintiffs plausibly alleged that the defendants were 
not acting with an eye single to the interests of participants 
and beneficiaries and that dismissal is not warranted at this 
stage of the litigation. With regard to the claims for duty of 
prudence, the court finds that the plaintiffs also plausibly 
stated a claim for breach of the duty of prudence for retain-
ing poor-performing funds and including funds that were 
more expensive than nearly identical index fund alternatives. 
However, the court also finds that offering mutual funds in-
stead of other lower cost alternatives is not imprudent in any 
case. Therefore, the court grants the defendants’ motion to 
dismiss to the extent the defendants were imprudent for not 
considering low-cost separate accounts and collective trusts 
as alternatives to mutual funds, but it denies the defendants’ 
motion as to all other claims. No. 4:16-cv-00473-O (N.D.Tex. 
March 31, 2017).

BENEFIT LITIGATION

Johnson et al. v. Fujitsu Technology and Business of 
America, Inc., et al.
The U.S. District Court for the Northern District of Cali-
fornia finds the plaintiff employees’ complaint, which stated 
that fees for the defendant technology company 401(k) plan 
were excessive, was sufficiently pleaded and denies the de-

fendants’ motions to dismiss. The plaintiffs were current and 
former participants in the defined contribution and 401(k) 
plan sponsored by the defendant information technology and 
equipment manufacturer. The plan administrative commit-
tee, its members and the plan investment advisor also were 
defendants. The plaintiffs filed suit in 2016, alleging that the 
plan was the most expensive “mega plan” in the country in 
2013 and 2014, with expenses three times higher than aver-
age for similarly sized plans with more than $1 billion in as-
sets. Recordkeeping expenses were five to ten times higher 
than fees for similarly sized plans during the period in ques-
tion. The company approved substantial payments of more 
than $100,000 per year to itself for overseeing the plan. The 
plaintiffs also claimed that the defendants failed to obtain the 
least expensive share class of the mutual funds offered within 
the plan and failed to investigate or consider other investment 
alternatives, even though the mutual funds in the plan were 
up to 35 times more expensive than comparable funds in the 
same investment style. The company and the investment advi-
sor each filed motions to dismiss. The court rejects the defen-
dants’ argument that the plaintiffs’ claims should be limited 
to three years and that the plaintiffs didn’t have standing to 
allege claims regarding investment options they did not invest 
in. The court determines those issues would be resolved at a 
later time. The defendants also argue that the plaintiffs failed 
to plausibly allege claims for breach of fiduciary duty and 
failure to monitor. The court explains that the Employee Re-
tirement Income Security Act of 1974 (ERISA) imposes stan-
dards of conduct responsibility and obligations for fiduciaries 
of employee benefit plans. Included in these obligations is the 
continuing duty to monitor trust investments and remove im-
prudent ones. On the alleged facts alone, the court finds that 
the plaintiffs have adequately pleaded the appropriate causes 
of action and also is able to draw a plausible inference that the 
defendants failed to act prudently. Consequently, the court de-
nies their respective motions to dismiss. No. 16-cv-03698-NC 
(N.D.Cal. April 11, 2017).


