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Appellants Lack Standing in ACA Lawsuit

American Freedom Law Center v. Obama, 821 F.3d 44 (D.C. 
Cir. May 13, 2016), cert. denied, 137 S.Ct. 1069. 
The Supreme Court denies a petition for a writ of certiorari of the 
Court of Appeals of the District of Columbia Circuit that the appel-
lants lack standing to challenge the Affordable Care Act and the 
Department of Health and Human Services transitional policy in 
light of their failure to show that the increase in their health insur-
ance premiums was a result of ACA and the policies instituted by 
the Department of Health and Human Services.

Appellants Robert Muise and the American Freedom Law 
Center filed suit blaming the Affordable Care Act (ACA) 
for a 57% increase in their health insurance premiums at 
the end of 2014. Specifically, the appellants alleged that the 
Department of Health and Human Services (HHS) unlaw-
fully implemented the transitional policy (allowing insurance 
companies to temporarily continue providing health insur-
ance plans that did not comply with ACA requirements) and 
the hardship exemption (allowing individuals whose policies 
were canceled for noncompliance to avoid the individual 
mandate penalty).

The appellants alleged that such actions resulted in a de-
crease in the number of individuals who purchased ACA-
compliant plans and that the transitional policy drove up the 
cost of ACA-compliant plans, including the plan purchased 
by the appellants. The appellants contended that HHS vio-
lated equal protection principles by applying these policies 
in a discriminatory fashion.

The Court of Appeals for the District of Columbia Cir-
cuit, like the district court, held that the appellants did not 
have standing as they failed to show that the increase in 
their health premiums resulted from the HHS transitional 
policy. In addition, the alleged injury stemmed not from the 
transitional policy itself, which HHS applied evenhandedly, 
but from their carrier’s decision not to take advantage of the 
policy.

Ninth Circuit Remands Case to Decide Issue  
of Duty to Monitor Investments

Tibble et al. v. Edison International et al., 843 F.3d 1187  
(9th Cir. Dec. 16, 2016).
The Ninth Circuit Court of Appeals revives a lawsuit against the 
administrators of the 401(k) plan offered by Edison International. 
Following a Supreme Court decision that retirement plan adminis-
trators have a continuing duty to monitor plan investments, a 
panel from the Ninth Circuit held that the beneficiaries forfeited 
any duty-to-monitor argument. Rehearing the case, however, the 
full court decided that it was Edison that forfeited the duty-to-
monitor argument.

Edison International sponsors a defined contribution 
401(k) savings plan. Through this plan, “participants’ retire-
ment benefits are limited to the value of their own individual 
investment accounts, which is determined by the market 
performance of employee and employer contributions, less 
expenses . . . Expenses, such as management or administra-
tive fees, can sometimes significantly reduce the value of an 
account in a defined-contribution plan.” In 2007, the benefi-
ciaries filed suit against Edison, among others. The district 
court denied the beneficiaries’ motion for partial summary 
judgment and partially granted Edison’s motion for sum-
mary judgment.

This appeal concerns a claim that survived the parties’ mo-
tions for summary judgment, specifically a claim that Edison 
breached its fiduciary duties by offering “higher priced retail-
class mutual funds as Plan investments when materially iden-
tical lower prices institutional class-mutual funds were avail-
able (the lower price reflects lower administrative costs).” The 
plan is governed by the Employee Retirement Income Secu-
rity Act (ERISA), which has a six-year statute of limitations. 
At least three of the disputed funds were added more than six 
years before the complaint was filed. Because Edison, within 
the six-year statute of limitations period, “fail[ed] to convert 
the retail shares to institutional shares upon the occurrence 
of certain ‘triggering events’ that should have prompted a full 
due-diligence review[,]” the district court allowed the benefi-
ciaries to present evidence that their claims concerning those 
funds were timely. Following a bench trial, the district court 
found in favor of the beneficiaries on the retail-class funds 
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selected within the six-year period because Edison failed to 
“offer any credible explanation for why the retail share classes 
were selected instead of the institutional share class and a pru-
dent fiduciary acting in a like capacity would have invested in 
the institutional share classes.”

The district court determined that there was no evidence 
that Edison had considered or evaluated the different share 
classes when the funds were added. The district court also 
held that  “triggering events” (a name change because of a 
partial change in ownership of a subadvisor and a name 
change related to a years-old ownership change) proffered 
by the beneficiaries for two of the funds selected before the 
statute of limitations were “insufficient to trigger a full dili-
gence review, and that a change in strategy in a third fund—
from small-cap to mid-cap—triggered a review to which 
Edison responded adequately by adding another small-cap 
option.”

The beneficiaries appealed, arguing that they should have 
been allowed to prove claims concerning the funds selected 
before the six-year statute of limitations. The Supreme Court 
eventually granted the beneficiaries’ petition for certiorari 
and held that “regardless of when an investment was ini-
tially selected, ‘a fiduciary’s allegedly imprudent retention 
of an investment’ is an event that triggers a new statute of 
limitations period.’ ” In its decision, the Court rejected “the 
conclusion that only a significant change in circumstances 
could engender a new breach of fiduciary duty.” The Court 
also (a) cautioned the Ninth Circuit against “applying a stat-
utory bar to a claim of a breach or violation of a fiduciary 
duty without considering the nature of the fiduciary duty[,]” 
(b) advised the Ninth Circuit to “recognize that under trust 
law a fiduciary is required to conduct a regular review of its 
investment with the nature and timing of the review contin-
gent on the circumstances[,]” (c) advised the Ninth Circuit 
to decide “the scope of [Edison’s] fiduciary duty to monitor 
investments” and (d) left any questions of forfeiture to the 
Ninth Circuit on remand.

A Ninth Circuit panel held that the issue was forfeited on 
April 13, 2016, but on August 5, 2016 the court vacated that 
decision and ordered that the case be reheard en banc. On De-
cember 16, 2016 the Ninth Circuit held that the beneficiaries 

did not forfeit their failure-to-monitor argument either on ap-
peal or in the district court. Edison, however, was found to 
have forfeited its failure-to-monitor argument. The Ninth Cir-
cuit further found that Phillips v. Alaska Hotel and Restaurant 
Employees Pension Fund is not dispositive in this case. In Phil-
lips, the court held that the statute of limitations under 29 USC 
Section 1113(2) begins when a plaintiff has actual knowledge 
of breach. Phillips does not apply, however, when a plaintiff 
does not have actual knowledge of a breach of a continuing 
duty and when Section 1113(l) applies, as in this case.

The Ninth Circuit vacated the district court decision re-
garding the funds that were added to the plan before the six-
year statute of limitations and remands the case for trial “on 
an open record on the claim that regardless of whether there 
was a significant change in circumstances, Edison should 
have switched from retail-class fund shares to institutional-
class fund shares to fulfill its continuing duty to monitor the 
appropriateness of the trust investments.” The district court 
also was advised to reevaluate the beneficiaries’ request for 
attorney fees and costs.

Second Circuit Rules Investment Managers  
Were Fiduciaries

Severstal Wheeling, Inc. v. WPN Corporation, 659 Fed. 
Appx. 24 (2nd Cir. Aug. 30, 2016) (Summary Order).
Fiduciaries of pension benefit plans were successful in their suit 
against the plans’ investment managers in light of the investment 
managers’ failure to prudently and loyally manage and diversify 
plan assets.

WPN Corporation and its sole employee, Ronald LaBow, 
were named fiduciaries of two defined contribution plans 
sponsored for the employees of Severstal Wheeling, Inc. The 
plans were funded and maintained through a trust sponsored 
by WHX Corporation (combined trust). Severstal separated 
from WHX Corporation, and a portion of the assets were 
transferred from the combined trust into a separate trust 
(Severstal trust). At all times before and after the transfer, 
WPN and LaBow managed the trust.

Following a bench trial, the district court found that 
WPN and LaBow had breached their fiduciary duties to the 


