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would have paid toward her health insurance had she not 
declined coverage.

When issuing an adverse benefit determination, it is impor-
tant that the determination comply with the claims-procedure 
regulation by, among other things, including an explanation 
of the reason for the determination based on the participant’s 
particular medical circumstances. The adverse benefit deter-
mination also should explain the applicable terms of the plan. 
Adverse benefit determinations that lack these explanations 
and do not comply with the claims-procedure regulation are 
likely to be closely scrutinized by a court and, per Halo, could 
even cause the administrative record to be expanded.

Second Circuit Affirms Dismissal of Breach-of-
Prudence Claims Against 401(k) Plan Sponsor

Loeza et al. v. John Does 1-10 et al., 659 Fed.Appx. 44, 62 
Employee Benefits Cas. 1828 (2nd Cir. September 8, 2016).
Conclusory allegations that remedial measures would have 
caused a 401(k) plan more harm than good were insufficient to al-
low the plaintiffs to proceed with their breach of duty of prudence 
claims against JPMorgan Chase, among others, and the claims 
were dismissed.

The plaintiffs in this case are current and former employ-
ees of JPMorgan Chase who participated in the JPMorgan 
Chase & Co. 401(k) Savings Plan. The plaintiffs invested 
portions of their retirement in a JPMorgan Chase Common 
Stock Fund that primarily invests in common stock and is an 
employee stock ownership plan under the Employee Retire-
ment Income Security Act (ERISA).

The plaintiffs had filed a putative class action against  
JPMorgan Chase, among others, alleging that they breached 
the duty of prudence by failing to prevent the fund from 
buying stock at a price inflated by alleged securities fraud. 
The plaintiffs further alleged that two JPMorgan executives 
could have discharged duty of prudence and prevented harm 
to the fund by either (a) freezing its purchases of JPMorgan 
stock or (b) publicly disclosing the related securities fraud. 
According to the plaintiffs, doing this would not have caused 
the fund “more harm than good[.]”

The district court dismissed the plaintiffs’ complaint, find-

ing that the complaint “failed to plausibly allege that a pru-
dent fiduciary could not conclude that freezing purchases or 
disclosing the alleged securities fraud would cause the fund 
‘more harm than good,’ as is required to be alleged by Fifth 
Third Bancorp v. Dudenhoeffer and Amgen Inc. v. Harris.” In 
Fifth Third Bancorp, the Supreme Court held that courts need 
to consider “the extent to which an ERISA-based obligation 
either to refrain on the basis of inside information from mak-
ing a planned trade or to disclose inside information to the 
public could conflict with the complex insider trading and 
corporate disclosure requirements imposed by the federal se-
curities laws or with the objectives of those laws.”

When a lower court is dealing with such claims, the court 
needs to consider whether the “complaint has plausibly al-
leged that a prudent fiduciary in the defendant’s position 
could not have concluded that stopping purchases—which the 
market might take as a sign that insider fiduciaries viewed the 
employer’s stock as a bad investment—or publicly disclosing 
negative information would do more harm than good to the 
fund by causing a drop in the stock price and a concomitant 
drop in the value of the stock already held by the fund.”

On appeal, the plaintiffs argued that the complaint meets 
the “more harm than good” prong of Fifth Third Bancorp. 
The plaintiffs did not, however, prevail on such argument. 
Indeed, the Second Circuit held that the plaintiffs’ allegations 
“are wholly conclusory and materially indistinguishable from 
the allegations that the Supreme Court found insufficient in 
Amgen.” The court affirmed the district court judgment.

Diversion and/or Misclassification  
of Plan Assets Represented Breach  
of Loyalty and Prudence

Secretary of Labor v. Doyle et al., 657 Fed.Appx. 117 (3rd Cir. 
Aug. 18, 2016). 
Owner of marketer of professional employer organization’s ser-
vices was a functional fiduciary of a union-funded health and wel-
fare plan under ERISA and breached his fiduciary duty by causing 
the marketer to retain employer-client contributions for adminis-
trative fees that were excessive or contrary to the plan docu-
ments. The employer-clients believed that their contributions were 
for the cost of health insurance.


