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Anatomy of a 
Benefit Appeal: 

Best Practices for Plan Sponsors

                         Having the proper procedures in place for responding to 
                    benefit appeals can help health and pension plan sponsors avoid 
              breaching their fiduciary duties and prevent expensive litigation. 
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H ealth and pension plan sponsors must ensure that 
proper internal procedures are in place for address-
ing benefit appeals. The failure to follow those pro-
cedures, as illustrated below, may cause a plan to 

lose crucial judicial deference in any benefits litigation that 
ensues and could ultimately cost the plan its case in court. 
This article addresses the fundamentals of handling appeals 
and offers an update regarding litigation and enforcement ef-
forts by the U.S. Department of Labor (DOL).

The Rules

Applicable Law

For Employee Retirement Income and Security Act 
(ERISA) pension and health plans, the legal rulebook for han-
dling appeals is found in DOL regulations (29 CFR §2560.503 
-1) and the accompanying frequently asked questions on the 
DOL website.1 These sources supply the compliance standards 
plans must follow in addressing appeals. The Affordable Care 
Act (ACA) also introduced new rules regarding claims-and-
appeals procedures, which could be subject to change because 
of ongoing efforts to repeal or replace the law.

Summary Plan Description

In addition to the applicable regulations, a plan sponsor must 
look to the plan documents in addressing appeals. The sum-
mary plan description (SPD) or a separate plan document must 
contain detailed descriptions of the plan claims-and-appeal pro-
cedures. Those procedures must, of course, adhere to the law.

What’s at Stake
First, fiduciaries have an obligation to administer the plan 

in accordance with its ERISA-compliant terms. Failure to 
follow those terms, including claims-and-appeal procedures, 
could constitute a fiduciary breach. The failure to adhere to 
the procedures also could jeopardize a plan’s right to deferen-
tial arbitrary and capricious review in litigation.

Arbitrary and Capricious Review
If a plan is sued in connection with a benefit denial, 

courts review the plan’s appeal determination under ei-
ther a de novo or arbitrary and capricious standard. In 
general, under de novo review, the court decides whether 
the plan’s benefit determination was right. Under arbitrary 
and capricious review, the court does not decide whether 
it would have come to the same conclusion as the plan; 
instead courts look at whether the plan’s determination is 
within reason, supported by the record evidence and not 
in violation of the law—a less strict standard of review. The 
standard of review applied can be the difference between 
the appeal determination being upheld or reversed by the 
court. As further described below, the right to arbitrary and 
capricious review hinges on plan language and adherence 
to mandated claims-and-appeal procedures.

Plan Language
Pursuant to the Supreme Court decision in Firestone,2 

courts will not provide deference to the plan’s internal appeal 
determination unless plan language grants the plan admin-
istrator full discretion to make benefit determinations and 
interpret the plan’s terms. Absent such language, participant-
friendly de novo review will apply. A plan sponsor should 
confirm with fund counsel whether the necessary language 
is in the plan.

Even if the necessary language is present, the right to ar-
bitrary and capricious review will be jeopardized if the plan 
sponsor does not follow applicable law and the plan docu-
ment in administering claims and appeals. The legal steps to 
follow are reviewed below.

Initial Claim
The filing of a claim triggers the plan claims-and-appeals 

process. Casual inquires about benefits or the circumstances 
under which benefits might be paid under the terms of the 
plan do not generally qualify as a claim. For the sake of clar-
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ity and consistency, plans should require that participants file 
benefit claims in writing on plan forms.

Upon submission of a complete benefit claim application, 
an initial determination must be issued within these time 
frames after receipt:

• Group health plan claims
—Urgent care claim:3 72 hours
—Preservice claim:4 15 days
—Postservice claim:5 30 days
—Disability claim:6 45 days

• Pension claims: 90 days.
If circumstances warrant, plan sponsors can take advan-

tage of an extension of time to make the determination. In 
general, the claimant must receive notice of the extension be-
fore the initial period expires. The length of the extension can-
not exceed the length of the initial period for pension claims 
and is limited to 15 days for preservice and postservice health 
claims. For the preservice and postservice health claims, if the 
delay is the result of the claimant failing to supply necessary 
information, the plan may delay its decision for the time it 
takes the claimant to provide the required information, or 45 
days, whichever is longer. Two separate 30-day extensions are 
available for disability claims.

Interestingly, there is no explicit statutory deadline to pay 
the benefit. However, for plans subject to ERISA, a fiduciary 
has a duty to act in a prudent manner and in accordance with 
the terms of the plan, which may require payment within a 
certain time frame. As a result, holding onto benefits that a 
participant is entitled to could result in an actionable fidu-
ciary breach.

The Adverse Benefit Determination Letter
If a claim is denied (adverse benefit determination),7 no-

tice must be issued to the claimant. The notice of adverse 
benefit determination should include:8

• The specific reason(s) for the denial
• Reference to the plan provisions on which the deter-

mination is based
• If applicable, a description of any additional material 

or information necessary for the claimant to perfect 
the claim and an explanation of why such material or 
information is necessary

• A description of the plan’s review procedure and applica-
ble time limits, including a statement regarding the right 
to bring a civil action under ERISA Section 502(a)

• For group health plan denials:
— If an internal rule, guideline, protocol or other simi-

lar criterion was relied upon in making the adverse 
determination, either the specific rule, guideline, 
protocol or other similar criterion relied upon in the 
denial or a statement that such a rule, guideline, pro-
tocol or other similar criterion was relied upon in 
making the adverse determination and that a copy 
of such will be provided free of charge to the claim-
ant upon request

— If the denial is based on a medical necessity, experi-
mental treatment or similar exclusion or limit, either 
an explanation of the scientific or clinical judgment 
for the determination, applying the terms of the plan 
to the claimant’s medical circumstances, or a state-
ment that such explanation will be provided free of 
charge upon request

— For urgent care claims, a description of the plan’s ex-
pedited review process

— In addition, for nongrandfathered group health 
plans:9

»  Information sufficient to identify the claim
»  Any denial code and its corresponding meaning
»  If applicable, a description of the plan standard used 
in denying the claim

»  A detailed description of the available external re-
view processes

»  A statement regarding the claimant’s right to request 
any applicable diagnosis and treatment code and their 
corresponding meanings

»  A statement regarding the availability of and contact 
information for any applicable office of health insur-
ance consumer assistance/ombudsman to assist indi-
viduals with the internal claims-and-appeals and ex-
ternal review processes.

Author’s take: Plan sponsors should develop a template 
letter and checklist for issuing notices. In litigation, the fo-
cus of procedural challenges often is the content of the no-
tices. Depending on the circumstances, deficiencies in the 
notices can jeopardize the plan’s right to judicial arbitrary 
and capricious review. Health plans also should review the 
third-party administrator’s (TPA's)/carrier’s explanation-of-
benefit (EOB)/denial forms to ensure consistency with the 
plan and its procedures. Sometimes TPA forms conflict with 
the SPD language and the practice of a plan. For example, the 
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TPA notice may reference a two-step appeal process when 
the plan has only a one-step process.

The Appeal

Full and Fair Review

Under ERISA, claimants are entitled to a “full and fair re-
view” of any appeal. The claims procedures of a plan will not be 
deemed to provide a claimant with a reasonable opportunity 
for a full and fair review unless those procedures provide:

• At least 60 days (180 days for health plans) for claim-
ants to appeal

• The opportunity for claimants to submit evidence
• Upon claimant's request and free of charge, reasonable 

access to and copies of all documents, records and 
other information relevant to the claim for benefits

• A review that takes into account all comments, docu-
ments, records and other information submitted by 
claimants relating to the claim, without regard to 
whether such information was submitted or consid-
ered in the initial benefit determination.

• Group health plans, in addition to complying with the 
above procedures, must:
— Provide a review conducted by an appropriate 

named fiduciary of the plan who is neither the indi-
vidual who made the initial adverse benefit determi-
nation nor the subordinate of such individual

— Include consultation by the decision maker with a 
medical professional when the determination is 

based in whole or in part on medical judgment, in-
cluding “medically necessary” determinations

— Upon the claimant’s request, identify medical or voca-
tional experts whose advice was obtained in connec-
tion with the denial, without regard to whether the 
advice was relied on

— Provide claimant with any new or additional evi-
dence or rationale in advance of the decision (for 
nongrandfathered plans and disability claims (on 
and after January 1, 2018)).

Author’s take: Health plans must consult with a medical 
professional when issuing determinations regarding medical 
necessity. Some service providers will assist plans with se-
lecting and retaining independent medical experts that have 
expertise regarding the contested medical issue. Plans should 
have the service provider in place instead of searching for 
one when the appeal is filed.

The Record
In addressing the appeal, the contents of the administra-

tive record should include at least:
• Evidence submitted by the participant in connection 

with the appeal
• Any and all reports and documentation relied upon by 

the trustees
• The initial claim determination
• The relevant plan document(s).
Author’s take: The record should be part of a distinct file 

and distributed/presented to the decision maker(s) prior to 
the determination. This will protect against the plan sponsor 
having to recreate the record after the fact if the benefit de-
nial is challenged in court or as part of a DOL audit.

Time Frames
Upon receipt of the appeal, the plan must issue its de-

termination on review within the following statutory time 
frames. Failure to do so could jeopardize deferential review 
by the courts in litigation.

• Group health plans
—Preservice

»  30 days (if one-step appeal procedure)
»  15 days each step (if two-step appeal procedure).

Author’s take: Some plans allow participants two appeals 
per claim. The second level of review is subject to the same 
standards that apply to the first level of review and may not 

takeaways
•  A plan sponsor’s failure to follow plan terms, including claims-

and-appeal procedures, could constitute a fiduciary breach and 
jeopardize a plan’s right to deferential arbitrary and capricious 
review if sued.

•  Plan sponsors should develop an internal checklist for handling 
appeals and ensure that plan language and notification letters 
comply with applicable law.

•  Plans should apply uniform procedures consistent with DOL 
mandates in addressing appeals.

•  Plan sponsors should keep up to date on developments in the 
law and recent court decisions, which have chipped away at a 
plan’s ability to take advantage of the deferential arbitrary-and-
capricious-review standard.

benefit appeals
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afford deference to the decision at the first level. The deci-
sion maker at the second level must not be the same person 
who made the first-level review decision on the claim or a 
subordinate of that person. The law, however, is not clear 
whether a health plan must retain separate experts at each 
level. 

—Postservice
»  60 days (if one-step appeal procedure)
»  30 days each step (if two-step appeal procedure)
»  Multiemployer plan rule. For one-step appeal 

procedures, in the case of a multiemployer plan 
with a committee or board of trustees designated 
as the appropriate named fiduciary that holds 
regularly scheduled meetings at least quarterly, 
the appropriate named fiduciary shall make a 
benefit determination no later than the date of 
the committee or board meeting that immedi-
ately follows the plan’s receipt of a request for re-
view, unless the request for review is filed within 
30 days preceding the date of such meeting. In 
such case, a benefit determination may be made 
by no later than the date of the second meeting 
following the plan’s receipt of the request for re-
view. The plan administrator shall notify the 
claimant of the benefit determination as soon as 
possible, but not later than five days after the 
benefit determination is made.

—Disability
»  45 days (additional 45-day extension available)
»  Multiemployer plan rule applies

—Pension
»  60 days (additional 60-day extension available)
»  Multiemployer plan rule applies

—Urgent care
»  The plan shall notify the claimant of the benefit 
determination on review as soon as possible, taking 
into account the medical exigencies, but not later 
than 72 hours after receipt of the claimant’s request 
for review of a denial.

Notice of Adverse Benefit Determination  
on Appeal

Upon issuing the appeal determination, notice must be 
provided that includes the items discussed above for the ini-
tial claim notices and a statement that the claimant is entitled 

to receive, upon request and free of charge, reasonable access 
to and copies of all documents, records and other informa-
tion relevant to the claim for benefits.

Author’s take: Notices also should list the deadline (e.g., 
one year) to file a lawsuit against the plan.

External Review
For nongrandfathered health plans, participants must be 

provided the opportunity for external review of an appeal 
denial involving medical judgment (or a rescission of cov-
erage), plans must contract with three independent review 
organizations to conduct the reviews, and external review 
procedures should be included in the SPD.

Representatives
Plans may not preclude an authorized representative from 

acting on behalf of a claimant with respect to a claim or ap-
peal of an adverse benefit determination. However, except 
for urgent care claims, plans may require that authorization 
forms be submitted.

Author’s take: It is increasingly common for air transport 
carriers and durable medical equipment providers to have 
participants sign over appeal rights at the time of service. 
(The participant often is unaware an appeal has been filed.) 
This does not prohibit the plan from requiring the provider 
to have the participant sign the plan’s own authorization 
form.

DOL Enforcement
Claims-and-appeals-procedure compliance has been a 

point of emphasis in recent DOL plan audits. Here is an ex-
ample of the documentation requested in a DOL audit:

• “A listing or report identifying all claims denied, paid 
or paid in part for the plan for the most recent com-
pleted plan year.”

• “All participant complaints about claims payment or 
processing, including claims denial and/or appeals for 
the specified timeframe.”

• “Documents sufficient to describe the plan’s proce-
dures for processing claims, complaints, grievances 
and appeals.”

Author’s take: The questions aimed at adverse benefit de-
terminations reinforce the importance of recordkeeping and 
discrete files containing the administrative record for each 
appeal.
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Case Law
Below is a synopsis of recent court 

cases addressing claimants challeng-
ing appeal denials. The trend from the 
courts has been toward “leveling the 
playing field” for participants by chip-
ping away at a plan’s ability to take 
advantage of the deferential arbitrary-
and-capricious-review standard.

Halo v. Yale Health Plan10

The Second Circuit Court of Appeals 
held that the plan denial notice failed to 
comply with the DOL claims procedure, 
in part, by providing no specific reason 
for the denial and by omitting reference 
to plan provisions relied on. In finding 
that the determination was not entitled 
to arbitrary and capricious review, the 
court rejected the established “substan-
tial compliance” doctrine; that doctrine 
was favorable to plans in that it allowed 
for deviation from procedural rules in 
connection with good-faith compliance 
efforts. The new strict compliance stan-
dard applied by the court—procedural 
errors are not forgiven unless “inadver-
tent and harmless”—narrows the path 
to arbitrary and capricious review when 
a mistake occurs in the claims process.

Author’s take: This case drives home 
the heightened importance of following 
internal procedures and applicable law 
in administering the appeal process. Is-
suing notices that track the DOL regula-
tions protects the plan against facing the 
claimant-friendly de novo standard.

Santana-Diaz v. Metro Life  
Insurance Co.11

In this case, the First Circuit Court 
of Appeals ruled that ERISA plans must 
include plan filing deadlines for law-
suits in all final adverse benefit deter-
mination letters. This decision follows 

recent holdings in the Third and Sixth 
Circuit. The notice requirement is for 
internal plan deadlines, not statutory 
deadlines for filing lawsuits. Courts are 
focusing on ensuring that participants 
understand their rights by reviewing 
the plan documents, including adverse 
benefit determination letters, in front 
of them.

Author’s take: Tell the participant the 
deadline to sue the plan in the SPD and 
in the determination letters.

Boyd et al. v. Sysco Corp. et al.12

In this case, the plan administrator 
cited guidelines for substance use dis-
orders coverage in its denial letter re-
garding substance abuse treatment but 
did not specify the plan terms on which 
the denial was based or the medical re-
cords that were reviewed as part of the 
process. The participant argued that 
given the violations of ERISA proce-
dural requirements, the court’s review 
should be under the less deferential de 
novo standard of review as opposed to 
arbitrary and capricious. The district 
court found that plan administrators 
are required to set forth reasons for a 
denial and provide specific plan provi-
sions that form the basis of the denial. 
In addition, the court found that the 
administrator failed to comply with the 
participant’s request for a full copy of 
the administrative record.

Author’s take: Don’t hold back on 
detail when describing the reason(s) for 
the denial in the notice, and accurately 
cite plan provisions relied on in the ad-
verse benefit determination notice.

Kirkendall v. Halliburton, Inc.13

The plaintiff in this case in the Sec-
ond Circuit Court of Appeals made 
several attempts to understand changes 

to her pension plan as a result of cor-
porate restructuring and even wrote 
the company benefits department but 
received no response regarding the 
potential impact. Without filing an ap-
peal, she filed a lawsuit challenging the 
plan changes.

In general, participants must ex-
haust internal administrative claims 
procedures prior to filing a lawsuit. The 
plaintiff argued that she was not obli-
gated to follow those internal admin-
istrative procedures because of lack of 
clarity regarding how to file a claim for 
benefits. The court found that the plan 
terms were “a bit baffling” regarding 
appeals and concluded that the plain-
tiff did not have to exhaust her admin-
istrative remedies. The law (29 USC 
§1022(a)) requires that an SPD “shall 
be written in a manner calculated to be 
understood by the average plan partici-
pant, and shall be sufficiently accurate 
and comprehensive to reasonably ap-
prise such participants and beneficia-
ries of their rights and obligations un-
der the plan.”

Author’s take: Strike a balance be-
tween technical compliance language 
(legal “mumbo jumbo”) and clear con-
cise writing when drafting notices and 
plan documents.

Heimeshoff v. Hartford Life & 
Accident Insurance Co. et al.14

The Supreme Court held that con-
tractual limitation clauses in ERISA 
plans are enforceable even when the 
limitations period starts prior to the 
participant’s cause of action accruing. 
Under the defendant Hartford’s con-
tract, a lawsuit could not be brought 
against the company more than three 
years after the time-written proof of 
loss was required to be furnished.
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The Court found that since the plan three-year internal 
statute of limitations allowed the claimants ample time to 
bring suit following the conclusion of the plan’s internal re-
view process (which lasted, in most cases, about one year), 
the procedures were reasonable.

The Court reaffirmed established practice that a plan may 
implement a shorter deadline to sue than what is allowed un-
der applicable law. The Court did not specifically comment, 
however, on how short the deadline could be and still comply 
with ERISA.

Author’s take: Plan sponsors may, and should, implement 
deadlines to file lawsuits against the plan.

Locklear v. Sun Life Assurance Company of Canada15

In litigation following the administrative appeal process, 
the defendant plan raised an additional rationale support-
ing its denial, which was not set forth in the final adverse 
benefit determination letter. The district court found that the 
administrator was barred from raising this new rationale for 
the first time in litigation.

Author’s take: List all rationales for the appeal decision in 
the adverse benefit determination letter.

Compliance Steps
Given the courts’ increased emphasis on holding plans ac-

countable for procedural errors and the importance of main-
taining the right to arbitrary and capricious review, plan 
sponsors should review plan documents and internal proce-
dures to ensure compliance with applicable DOL regulations 
and formal guidance.  

Endnotes

 1. See www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource 
-center/faqs/benefit-claims-procedure-regulation.
 2. Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101 (1989).
 3. Urgent care—in general, any claim for medical care or treatment with 
respect to which the application of the time period for making nonurgent 
care determinations could seriously jeopardize the life or health of the 
claimant or the claimant’s ability to regain maximum function, or—in the 
opinion of a physician with knowledge of the claimant’s medical condi-
tion—would subject claimant to severe pain that cannot be adequately man-
aged without the care or treatment that is the subject of the claim.
 4. A preservice claim is any claim for a health benefit with respect to 
which the terms of the plan condition receipt of the benefit, in whole or in 
part, on approval of the benefit in advance of obtaining medical care.
 5. A postservice claim is any claim for a health benefit that is not a pre-
service claim.
 6. The special rules for disability claims described in this article need 
not be applied if the finding of disability is made by a party other than the 
plan (e.g., a pension plan that qualifies a participant as disabled upon a find-
ing by the Social Security Administration).

 7. An adverse benefit determination generally includes any denial, re-
duction, termination of, or failure to provide or make payment (in whole or 
in part) for a benefit.
 8. On December 19, 2016, the U.S. Department of Labor published a 
Final Rule implementing new procedures for disability claims. The new pro-
cedures are effective for all claims for disability benefits filed on and after 
January 1, 2018. Pursuant to the new regulations, adverse benefit determi-
nation notices with respect to disability benefits must also include the fol-
lowing:
a. Discussion of the decision
b. An explanation and the basis for disagreeing with or not following:

i.  Health care professionals treating the claimant or vocational profes-
sionals who evaluated the claimant

ii.  Medical or vocational experts whose advice was obtained on behalf of 
the plan without regard to whether the advice was relied upon in 
making the determination

iii.  Any applicable disability determination by the Social Security Ad-
ministration.

c.  (At the initial claim stage) a statement that the claimant is entitled to re-
ceive, upon request, all documents, records and other information rele-
vant to the claim

d.  Any contractual limitations period for filing a civil action and the calen-
dar date deadline for doing so.

 9. Under the Affordable Care Act (ACA), a nongrandfathered plan is a 
plan that has made participant-adverse changes in benefits and cost share 
since March 23, 2010 that exceed what is allowed under applicable ACA 
regulations.
 10. 819 F.3d 42 (2d Cir. 2016).
 11. 816 F.3d 172 (1st Cir. 2016).
 12. 2015 U.S. Dist. LEXIS 160576 (D.S.C. 2015).
 13. 707 F.3d 173 (2d Cir. 2013).
 14. 134 S.Ct. 604 (2013).
 15. 2015 U.S. Dist. LEXIS 57276 (M.D.Pa. 2015).
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