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DISCRIMINATION

Union Members’ Unfair  
Representation Claim Fails

T he U.S. Court of Appeals for the Ninth Cir-
cuit dismisses the plaintiff retirees’ claims 
that their union breached its duty of fair 

representation by unevenly distributing the pro-
ceeds of a bankruptcy settlement.

The plaintiffs are union members who took 
advantage of an early separation program by vol-
untarily leaving the bankrupt airline company in 
exchange for lump-sum cash payments. The de-
fendant is the union representing employees of 
the bankrupt airline company. These members 
were excluded from receiving any substantial por-
tion of the equity distributed through a plan nego-
tiated after the early separation deadline.

The bankrupt airline negotiated new collective 
bargaining agreements with the defendant, which 
cut pension and medical benefits for union mem-
bers and granted the defendant a stake in the eq-
uity that would be granted to unsecured creditors 
in the bankruptcy. In order to avoid mandatory 
layoffs, the defendant and bankrupt airline also 
negotiated an early separation program whereby 
more senior union members could voluntarily 
choose to leave the airline in exchange for lump-
sum cash payments in addition to regular sever-
ance pay, unused vacation pay and an additional 
two weeks of compensation.

The defendant formed a committee and re-
tained a financial and economic advisor to deter-
mine the best way to distribute the equity. The dis-
tribution plan awarded a share of equity to union 
members employed during a specified period but 
generally excluded all union members who took 
advantage of the early separation program.

The plaintiffs claim the defendant breached its 
duty of fair representation by excluding them from 
the bulk of the equity distribution. The district 
court dismissed this claim, finding the allegations 
implausible. The plaintiffs appealed and argue the 
district court erred in the dismissal because the 
defendant’s equity distribution scheme was arbi-
trary, discriminatory and made in bad faith.

The union duty of fair representation comes 
from its statutory right of exclusive representa-
tion. The court stated that “because a union has 
exclusive statutory authority to represent its 
members, it has a corresponding legal obligation 
to ‘serve the interests of all members without hos-
tility or discrimination toward any, to exercise its 
discretion with complete good faith and honesty, 
and to avoid arbitrary conduct.’ ”

The plaintiffs claim the defendant’s action was 
arbitrary because the plaintiffs gave up the same 
contractual concessions as other workers but re-
ceived no equity in return. For union conduct to 
be arbitrary, it must be irrational or without a ra-
tional basis or explanation. The court has repeat-
edly held that union conduct cannot be arbitrary 
as long as the union exercises its judgment. Be-
cause the defendant created a committee to de-
velop the plan and retained an independent advi-
sor, this court finds that the defendant gave careful 
consideration when developing the plan and the 
district court did not err when it held that the 
scheme was not arbitrary.

The plaintiffs also claim the defendant’s action 
was discriminatory against them because of their 
lack of political power, since other members pos-
sessed more power in upcoming representation 
elections. Unions do not have to treat members 
identically as long as their actions are related to 
legitimate objectives, but they cannot make deci-
sions solely to advance one group of employees 
over another. The court finds that the plaintiffs 
did not provide any statements or other evidence 
showing hostility against them by the defendant 
and that their own pleadings demonstrate the de-
fendant achieved substantial raises for all union 
members. Therefore, the court holds that the dis-
trict court did not err when it held that the scheme 
was not discriminatory.

Finally, the plaintiffs claim the defendant 
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acted in bad faith because the union allegedly 
intentionally delayed disclosing the equity dis-
tribution plan until after the early separation 
deadline and because it manipulated internal 
decision-making procedures to ensure equity 
only went to active members. The defendant sent 
a letter before the early separation deadline stat-
ing “this asset [the equity] belongs to you and 
will be distributed to you” and that it “will pro-
vide details on distribution over the next few 
weeks.” The plaintiffs argue this created a duty 
to distribute the equity distribution plan quickly 
so members could factor in how the early sepa-
ration would affect their stake in the equity and 
that the defendant broke faith in its members by 
assuring them equity belonged to them and then 
excluding them from the final distribution plan. 
To prove conduct of bad faith, the plaintiffs must 
show substantial evidence of fraud, deceitful ac-
tion or dishonest conduct.

Because the defendant did not form the com-
mittee to create the equity distribution plan un-

til after the early separation deadline, the defen-
dant did not yet have a plan for the equity, and 
the committee responsible for the scheme had 
not been formed when the alleged acts of bad 
faith would have taken place. At most, the al-
leged failure to create a plan within the commu-
nicated time frame would only constitute negli-
gence, which is not enough to rise to the level of 
bad faith. In addition, the defendant explicitly 
informed the plaintiffs in a letter sent before the 
early separation deadline that “the equity piece 
is very much undetermined at this point” and 
that one of the variables it would consider was 
the active status of members. The plaintiffs also 
failed to state any internal rule or policy the de-
fendant violated during the equity distribution 
process.

Accordingly, the court finds that the district 
court did not err when it dismissed the plaintiffs’ 
allegations that the defendant violated its duty of 
fair representation through conduct that was arbi-
trary, discriminatory or done in bad faith.  

Demetris et al. v. Transport Workers Union of America, 
AFL-CIO, No. 15-15229 (9th Cir. May 22, 2017).
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told participants that it believed the fund would 
invest in stock that was undervalued with the po-
tential for growth, so investing in this high-risk, 
high-reward stock that performed well until it did 
not was in line with disclosures made to partici-
pants. Therefore, the court finds no breach of fidu-
ciary duty for offering the fund as an investment 
option.

In addition, these claims for breach of fiduciary 

duty are subject to a three-year statute of limita-
tions. The alleged breach occurred as soon as a 
prudent fiduciary would have discovered the fund 
investment in the pharmaceutical company stock, 
which occurred more than five years prior to the 
lawsuit being filed. Therefore, the court also finds 
the plaintiffs’ claims untimely.

Accordingly, the court grants the defendants’ 
motion to dismiss.  

In re Disney ERISA Litigation, No. 2:16-cv-2251-PA-JC 
(C.D.Cal. April 21, 2017).
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