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FIDUCIARY DUTIES

401(k) Participants Lose Case  
Over Declining Stock

T he U.S. District Court for the Central Dis-
trict of California grants the motion by the 
defendant entertainment company to dis-

miss the plaintiff plan members’ second amended 
complaint challenging losses by the company 
401(k) plan.

The plaintiffs are employees of an entertain-
ment company and participants in a partici-
pant-directed individual account plan spon-
sored by the company. The defendants are the 
company, the plan committee and its members. 
Plan participants are required to select which 
funds, out of 26 options, to invest in with their 
accounts.

One of the investment options included a mu-
tual fund. Plan participants invested more than 
$500 million in the fund, causing investments 
in the fund to account for 12% of all plan assets 
not invested in the company itself. Beginning in 
2010, the fund itself invested heavily in a phar-
maceutical company stock. By June 2015, more 
than 25% of fund assets were invested in the 
pharmaceutical company. The pharmaceutical 
company used a growth-by-acquisition strategy 
and, as a result, its stock value rose dramatically 
and closed in August 2015 at a trade value that 
was 98 times higher than its earnings. Subse-
quently, concerns emerged about the accounting 
practices and investment strategy of the pharma-
ceutical company. In November 2015, the stock 
drastically dropped, and the fund lost 25% of its 
value. The plaintiffs allege that the plan breached 
its fiduciary duty under the Employee Retirement 
Income Security Act of 1974 (ERISA) for failing 
to prudently manage the plan by offering the 
fund as an investment option, and they sought to 
impose liability on the plan and individual plan 
committee members.

ERISA imposes a duty of prudence on all plan 
fiduciaries, which requires a plan fiduciary to act 
solely in the interest of plan participants and with 
the care, skill, prudence and diligence of a prudent 

person. The court refers to the U.S. Supreme Court 
ruling in Fifth Third Bancorp et al. v. Dudenhoeffer 
et al., 134 S.Ct. 2459 (2014), in which the court 
held that, where a stock is publicly traded, allega-
tions that a fiduciary should have recognized from 
publicly available information alone that the mar-
ket was over- or undervaluing the stock are im-
plausible as a general rule, at least in the absence 
of special circumstances.

In the first complaint, the plaintiffs argued 
that a reasonably prudent fiduciary would have 
found investment in the fund to be imprudent 
by September 2015. The court initially rejected 
this, finding that the decline in the value of the 
stock did not alone suggest a plausible claim for 
breach of fiduciary duty against the plan and 
that the suggestion that the plan is required to 
monitor the concentration of all stocks held by 
each fund would not be a reasonable or appro-
priate duty. The initial complaint contained no 
allegations of special circumstances that could 
support even an inference that the plan had any 
reason not to rely on the market valuation of 
the pharmaceutical company until the decline 
in its price.

In their second amended complaint, the plain-
tiffs now argue the plan should have removed the 
fund as an option because it invested in a growth 
stock while it claims to be a value investor. The 
plan countered by arguing that the classification 
between a growth and value investment is imma-
terial to determining whether plan fiduciaries act-
ed prudently by continuing to offer the fund as an 
investment option. The court agrees with the plan 
that the difference is immaterial because neither 
term holds a deep meaning, one is not preferable 
to the other and investing in one or the other does 
not constitute a breach of fiduciary duty. The plan 
also did not itself classify or represent the fund as 
either a growth or value investor. In fact, the plan 
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acted in bad faith because the union allegedly 
intentionally delayed disclosing the equity dis-
tribution plan until after the early separation 
deadline and because it manipulated internal 
decision-making procedures to ensure equity 
only went to active members. The defendant sent 
a letter before the early separation deadline stat-
ing “this asset [the equity] belongs to you and 
will be distributed to you” and that it “will pro-
vide details on distribution over the next few 
weeks.” The plaintiffs argue this created a duty 
to distribute the equity distribution plan quickly 
so members could factor in how the early sepa-
ration would affect their stake in the equity and 
that the defendant broke faith in its members by 
assuring them equity belonged to them and then 
excluding them from the final distribution plan. 
To prove conduct of bad faith, the plaintiffs must 
show substantial evidence of fraud, deceitful ac-
tion or dishonest conduct.

Because the defendant did not form the com-
mittee to create the equity distribution plan un-

til after the early separation deadline, the defen-
dant did not yet have a plan for the equity, and 
the committee responsible for the scheme had 
not been formed when the alleged acts of bad 
faith would have taken place. At most, the al-
leged failure to create a plan within the commu-
nicated time frame would only constitute negli-
gence, which is not enough to rise to the level of 
bad faith. In addition, the defendant explicitly 
informed the plaintiffs in a letter sent before the 
early separation deadline that “the equity piece 
is very much undetermined at this point” and 
that one of the variables it would consider was 
the active status of members. The plaintiffs also 
failed to state any internal rule or policy the de-
fendant violated during the equity distribution 
process.

Accordingly, the court finds that the district 
court did not err when it dismissed the plaintiffs’ 
allegations that the defendant violated its duty of 
fair representation through conduct that was arbi-
trary, discriminatory or done in bad faith.  

Demetris et al. v. Transport Workers Union of America, 
AFL-CIO, No. 15-15229 (9th Cir. May 22, 2017).
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told participants that it believed the fund would 
invest in stock that was undervalued with the po-
tential for growth, so investing in this high-risk, 
high-reward stock that performed well until it did 
not was in line with disclosures made to partici-
pants. Therefore, the court finds no breach of fidu-
ciary duty for offering the fund as an investment 
option.

In addition, these claims for breach of fiduciary 

duty are subject to a three-year statute of limita-
tions. The alleged breach occurred as soon as a 
prudent fiduciary would have discovered the fund 
investment in the pharmaceutical company stock, 
which occurred more than five years prior to the 
lawsuit being filed. Therefore, the court also finds 
the plaintiffs’ claims untimely.

Accordingly, the court grants the defendants’ 
motion to dismiss.  

In re Disney ERISA Litigation, No. 2:16-cv-2251-PA-JC 
(C.D.Cal. April 21, 2017).
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