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basics legal aspects of  
trustee education

benefit

The following is an excerpt from Employee Benefits in Canada, Fourth Edition, 
published by the International Foundation of Employee Benefit Plans. The text 
appears in Chapter 8, “Legal Aspects of Trustee Expenses and Attendance at 
Educational Programs,” by Michael Mazzuca. Mazzuca, a partner at Koskie Minsky 
LLP in Toronto, Ontario, has extensive experience in providing legal advice across 
Canada to boards of trustees of multi-employer pension and benefit plans and other 
jointly governed plans. He also is counsel at Koskie Glavin Gordon in Vancouver, 
British Columbia.

T rustees of multi-employer benefit plans 
have a fiduciary responsibility to exer-
cise their powers in the best interests of 

both present and future trust beneficiaries. This 
duty toward beneficiaries is paramount.1 Like 
any other class of trustees, benefit plan trustees 
are subject to close scrutiny by trust beneficia-
ries, the general public, regulators and the courts 
when it comes to spending and accounting for 
trust fund money.

As the law develops in Canada and the Unit-
ed States on the subject of trustee expenses for 
educational conferences, the control of such 
expenditures is increasingly important. Educat-
ing trustees in all aspects of fund administration 
is essential to the prudent and efficient perfor-
mance of trustee duties. On the other hand, the 
substantial discretion given trustees when ex-
pending trust fund money for educational pro-
grams creates opportunities for abuse. Trustees 
who abuse their power to spend for educational 
opportunities may be subject to civil, criminal 
and tax penalties.

In Canada’s common law, province issues 
concerning trustee expenses and attendance 
at educational programs may be dealt with by 
the courts. This is similar to the United States, 
which has much more developed case law. It is 
therefore helpful to briefly examine U.S. case law 
concerning such issues. The U.S. Department of 

Labor (DOL) has the authority to conduct inves-
tigations and to take enforcement actions when 
it deems there to have been improper trustee ex-
penses.2

Potential Abuses by Trustees
More than three decades ago, Noel Arnold 

Levin noted a number of concerns with respect 
to trustee conference expenditures in his article 
“Trustee Expenses and Attendance at Educa-
tional Programs.”3 Levin’s concerns continue to 
be relevant today. Levin proposed six measures 
of prudence to which trustees should address 
themselves, as follows:

 1. The reasonableness of expenses. One 
must examine the amount spent by the 
trustee in light of the conference locale 
and the amount a trustee might reasonably 
be expected to spend. Moreover, there is a 
need to itemize all expenses so that indi-
viduals receive the lesser of the per diem 
rate or the actual expenses incurred.

 2. The number of meetings attended per 
year and who attends. The position of a 
trustee should not be used as a means to 
visit widespread locations. More impor-
tantly, lay trustees should not attend con-
ferences from which they cannot reason-
ably derive knowledge they will use. For 
example, it is inappropriate for trustees to 
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attend a conference on a specific issue for which they 
have no responsibility. While there are cases where ex-
ceptions should be made, some advisors recommend 
limiting trustees to one conference per year. 

 3. The location of the meeting. A trustee should attend 
the meeting nearest to his or her home when similar 
meetings are held in different locations. 

 4. The number of persons from the particular board of 
trustees attending. Sending a large number of trustees 
to any one conference is not a prudent use of fund re-
sources. Trustees who attend conferences are expected 
to report back to their respective boards, and little can 
be gained by having all or most trustees attend.

 5. Attendance at all sessions of the conference. Trustees 
should not engage in recreational activities or other di-
versions during the hours when sessions are in prog-
ress. Failure to adhere to this rule may result in convic-
tion for fraud or embezzlement.

 6. Charging more than actual expenses incurred. Over-
charging raises difficult questions with respect to the 
personal, civil, criminal and tax liabilities of trustees. 

All of the concerns listed by Levin are as applicable to 
trustees in Canada as they are to those in the United States. 
The major difference is that the Employee Retirement In-
come Security Act of 1974 (ERISA) and its associated regu-
lations provide clear guidelines for the conduct of trustees 
in the United States—including the incurring of expenses by 
trustees. 

While there is no Canadian counterpart to ERISA in this 
respect, Canada does not lack statutory guidance regarding 
trustee conduct. Most direction is in the trustee acts of the 
various provinces.4 Drafted with a view to regulating testa-
mentary or family trusts rather than major employee benefit 
plans, these statutes are, nevertheless, applicable. Basic com-
mon law concerning trusts also provides some assistance. 
In addition, there are the provisions of the Criminal Code 
where fraud or criminal breach of trust might be involved.

When a pension plan is involved, the policies of the vari-
ous pension regulators across Canada, including the Canadi-
an Association of Pension Supervisory Authorities, provide 
further assistance.

With respect to 
trustee compensa-
tion, a guideline pub-
lished by the Office 
of the Superintendent 
of Financial Institu-
tions (OSFI) in 1998 
advises: 

“If, for example, 
the plan wishes to 
update the knowl-
edge of its admin-
istrator and staff 
by sending them to 
conferences, documented guidelines could specify for in-
stance what conferences are considered appropriate, what 
is to be gained from the attendance, what reporting of 
findings is expected of the attendees, who should attend, 
what accounting of expenses is expected, and what are 
reasonable expenses.” 5

The OSFI guidelines remind trustees that the standard of 
prudence requires trustees to establish “clear written rules 
and guidelines regarding the use of plan assets for purposes 
other than benefit payments.” These rules should set out the 
issues to be considered before an expense payment is autho-
rized as well as guidelines regarding what expenses are ap-
propriate. As an example, the OSFI guidelines address atten-
dance at educational conferences:

“The board of trustees should establish a policy for 
compensating its members for their time and earnings 
lost while they work as trustees. In doing so, they should 
seek the opinion of independent advisors with expertise 
in compensation. The policy should be reviewed by legal 
counsel to ensure that it is consistent with trust law and 
the specifics of the plan. The board should consider disclos-
ing to members the actual compensation and any hono-
rarium or repayment of expenses to trustees as well as the 
plan’s policy in this regard.” 6

Even though OSFI only regulates federally registered pen-
sion plans, the expectations set out in the excerpts from its 
guidelines apply to the obligations of all benefit fund trustees.
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Is It Appropriate for Trustees  
to Attend Conferences?

In the absence of an express provision in a trust agree-
ment permitting reimbursement for trustee expenses, there 
is some question as to whether such expenses are proper. For 
example, Section 23.1 of the Ontario Trustee Act states that 
a trustee:

“. . . who is of the opinion that an expense would be 
properly incurred in carrying out the trust may pay the 
expense directly from the trust property; or pay the ex-
pense personally and recover a corresponding amount 
from the trust property.” 7

As Donovan Waters notes in the Law of Trusts in Canada:
“It would be an extraordinary system of law which did 

not permit trustees to recover their out-of-pocket expenses 
incurred in the discharge of their duties and powers under 
the trust and, in fact, Courts of Chancery were never in 
any doubt that the trustee was entitled to such indemni-
fication.” 8

More specific is the question of whether trustee confer-
ence expenses are properly “incurred in the discharge of 
their duties and powers under the trust.” Given the complex-
ity of modern-day employee benefit plans and trusts, the 
importance of educating trustees cannot be overstated. At 
conferences, trustees learn how to properly discharge their 
trust obligations. Canadian regulators recognize that having 

adequate knowledge and skills is an underlying principle of 
good governance.9

Since it is often difficult to establish a direct connection 
between conference expenses and benefits to a trust, it is cru-
cial these expenses be reasonable in amount and incurred 
with an honest belief that the trust will benefit. Obviously, 
this places constraints on the extent to which these expendi-
tures may be made.

Regulation of Expenses Incurred  
at Educational Conferences

The common law of trusts is the primary source of general 
guidelines and principles for developing a code of behaviour 
for trustees attending educational conferences. There are 
three guiding common law principles with respect to trustee 
expenses.

 1. Trustee expenses must be properly incurred.
 2. Trustees are under an obligation to account for all ex-

penses.
 3. Trustees must meet the standard of care that a person 

of ordinary prudence would exercise in the manage-
ment of his or her own affairs.

Properly Incurred Expenses

A basic principle of common law is that trustees are en-
titled to reimbursement for expenses “properly incurred.” 
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TRUSTEE DOS AND DON’TS
Dos

1. Keep all travel, meal and accommodation expenses at reasonable 
levels, taking less expensive options when possible and practical. 
For example, attend educational events closest to home when 
the same opportunity is offered at more than one location. Select 
economy over first-class transportation when it is available and 
appropriate.

2. Attend all educational sessions relevant to your duties as a 
trustee while at an event.

3. Substantiate all expenditures associated with attending the 
educational event even when you have a per diem allowance. 
Keep receipts whenever possible, and provide a full accounting of 
all trust fund monies spent.

4. Report to the board of trustees your attendance at the educational 
events, including the subject matter of the sessions and what you 
learned.

Don’ts

1. Attend educational events that do not have content relevant to 
your responsibilities as a trustee.

2. Permit an unreasonable number of trustees of the same fund to 
attend the same conference.

3. Attend programs when the financial position of the trust fund 
would not reasonably justify such attendance.

4. Charge expenses for days other than those actually spent in at-
tendance at conferences or traveling to or from a conference.

5. Charge to the trust fund expenses incurred by friends, spouses or 
children attending a conference.

6. Receive payment from two sources (e.g., two different trust funds) 
for the same expenses.
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While this criterion can be vague and nebulous, the courts 
and legal scholars have offered a more precise definition of 
what constitutes a properly incurred expense. Waters provides 
a threefold test as follows:

“. . . [I]n allowing or refusing claims made by trustees, 
the test is whether the expense incurred arose out of an 
act within the scope of the trusteeship duties and pow-
ers, whether in the circumstances it was reasonable, and 
whether it was something that his duty as a trustee re-
quired him to do.” 10

Is the act within the scope of trustee duties and pow-
ers? This question has been dealt with above with respect 
to the issue of whether expenditures on educational confer-
ences can be made in the first place. Such expenditures are 
readily justifiable when there is an express provision in the 
trust agreement permitting them, although the importance 
of educating the trustees of an employee benefit trust can be 
viewed as a matter within the scope of trustee duties in most 
circumstances.

Is the expenditure reasonable? There is very little guid-
ance from the courts as to when expenditures are reasonable. 
The facts of each case often dictate what is reasonable. Con-
sider a conference on a specialized topic such as protecting 
the privacy of personal information. It may be reasonable for 
one trustee to attend the event, but it may not be reasonable 
for several trustees of the same fund to attend.

The reasonableness test often manifests itself when trust-
ees choose the more reasonably priced of various alternative 
expenditures. Such is the case when economy air travel is 
chosen over a first-class ticket and a lower priced hotel room 
is selected versus luxury accommodations. It is impossible 
to compile an exhaustive list of reasonable expenditures, but 
the list of “Trustee Dos and Don’ts” in the sidebar outlines 
some trustee conference expenditures generally viewed as 
reasonable.

In any event, it is clear a trustee may not recover expenses 
that arise from his or her own misconduct.11 This includes 
situations where a trustee falsifies accounts or unjustifiably 
runs up expenses.12 Examples of such activities are cashing 
first-class airline tickets provided by the trust fund and trav-
eling economy class, paying for travel and meals of spouses 
at the expense of the trust fund and not attending part or all 
of the conference.

Do the duties of the trustee require this activity? A 
crucial aspect of conference expenditures is the practicable 
relevance to the trustee’s duties. Accordingly, a trustee not 
involved in fund delinquencies should not attend a confer-
ence on this topic. Expenditures may be justified for trust-
ees with considerable time commitments to trust fund work 
who exercise a degree of skill and ability and have had some 
success in trust administration. Justifying such expenditures 
for trustees with few or no commitments and responsibilities 
may be extremely difficult.

Duty of Trustees to Account

The second key area for consideration with respect to the 
law of trusts is the duty of trustees to account and disclose 
information. By law, trustees are required to keep clear and 
distinct accounts. In the old English case of Chisholm v. Bar-
nard,13 this obligation was held to mean trustees must give 
full explanations of all their dealings and the reasons out-
standing assets were not collected or property of the estate 
had disappeared. More recently, the Ontario Superior Court 
has clearly held that a trustee “has an obligation to keep 
proper accounts” and “must keep a complete record of his/
her activities.”14 Beneficiaries of a trust fund are entitled to 
an accounting for all expenditures as a matter of common 
law and may bring legal proceedings for such accounting at 
any time.

Accordingly, it is crucial for trustees to account fully for 
conference expenditures. Even trustees receiving a per diem 
allowance for a conference must account for amounts actu-
ally spent to avoid suspicion they profited from the allow-
ance by, for example, “doubling up” in hotel rooms and hav-
ing meals paid for by others. Trustees are legally obliged to 
return the unused balance of any allowance. On the other 
hand, trustees may be reimbursed for any reasonable addi-
tional expenses that were incurred if plan policies permit do-
ing so.

Standard of Care of Trustees

A final matter is the general standard of care expected of 
trustees when conducting trust affairs. Apart from maintain-
ing the highest standards of honesty and good faith, the law 
requires a trustee to exercise the same degree of diligence 
in his or her office as a person of ordinary prudence would 
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exercise in the management of his or her own affairs.15 If a 
trust fund is in a precarious financial position or has a large 
number of trustees, attendance at conferences by any or all of 
the trustees should be carefully considered in light of the cir-
cumstances. Charging illegitimate expenses to pension funds 
is also a breach of this standard.16

Conclusions
It is generally possible, under the terms of most employee 

benefit plans and relevant provisions of the trustee acts of 
Canada’s provinces, for trustees to incur expenses for attend-
ing educational conferences—provided such expenditures 
are closely controlled and reasonable. It is prudent for a trust 
to establish controls to ensure the expenses they are charged 
are reasonable and adhere to the standards set out in legisla-
tion and common law.

Trustees should be required to account for all expenses and 
the reasonableness thereof. Trustees must fully account for 
their expenditures and observe the standard of care expected 
of trustees. Failure to operate within these controls may result 
in adverse civil, criminal and tax liability to the trustee.

Visit www.ifebp.org/employeebenefitsincanada for more in-
formation on the fourth edition of Employee Benefits in Can-
ada.
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