
plans & trusts september/october 201712

The Returning 
Retiree

by | Lisa Chamzuk

Reproduced with permission from Plans & Trusts, Volume 35, No. 4, 
September/October 2017, pages 12-16, published by the International 
Foundation of Employee Benefit Plans (www.ifebp.org), Brookfield, 
Wis. All rights reserved. Statements or opinions expressed in this 
article are those of the author and do not necessarily represent the 
views or positions of the International Foundation, its officers, 
directors or staff. No further transmission or electronic distribution of 
this material is permitted.

pdf/817



september/october 2017 plans & trusts 13

FEATURE ARTICLE

Research indicates a 
growing number of 
retirees are deciding 
to return to work. Now 
is the time to prepare 
for how this trend 
could impact health 
and welfare trusts and 
pension plans.

The Returning 
Retiree
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I f you are a trustee of a health and 
welfare trust or of a pension plan, 
you likely have encountered the is-
sue of retired members seeking to 

return to work and participate in the 
plan you administer. A related issue 
that trustees also are dealing with more 
often is that of individuals working past 
the age of 65. 

Statistics Canada confirms these an-
ecdotal experiences of benefit and pen-
sion plan trustees. In its study of post-
retirement income,1 Statistics Canada 
found that retirees are more likely to 
return to work now than in years be-
fore and, with the elimination of man-
datory retirement, we are seeing more 
plan members work past what had been 
the normal retirement age. The Statis-
tics Canada research also confirmed 
that the trend of the returning retiree 
is more pronounced in certain sectors 
and industries, including the construc-
tion industry.

There are a number of reasons for 
the rise in the return of the retiree. Al-
most 40% of those surveyed in the Sta-
tistics Canada research reported that 
financial considerations made them 
return to work. But while financial 
considerations were listed as the most 

common reason for retirees to return to 
work, the research also noted that dis-
satisfaction with retirement and want-
ing a sense of purpose and accomplish-
ment were also often cited by those 
who returned after retirement. 

We also know anecdotally that an 
improvement in mortality is likely 
leading retirees to conclude that they 
may have retired too early and that they 
can still and may want to continue to 
participate in the workforce. 

Given the reasons for the trend and 
the number of Baby Boomers leaving 
the workforce, it is safe to assume that 
pension and benefit plan administra-
tors will need to contend with this issue, 
if they have not already. Being aware of 
the rules that exist and how they apply 
to retirees who return to work as well as 
understanding the impact that return-
ing retirees can have on your plan and 
its costs are important. 

While some individuals retire and 
then decide to return to work, others 
realize while they are still working that 
they want to work past the normal re-
tirement age for their industry, general-
ly the age of 65. The end of mandatory 
retirement across the country, coupled 
with improved mortality, means that 

many plan members will decide not to 
retire at the historically normal retire-
ment age. As is the case with returning 
retirees, individuals who work past the 
normal retirement age can create issues 
for pension and benefit administrators. 

In both instances, administrators 
must be aware of the rules not only to 
ensure that their plans are compliant 
but also to be responsive to the particu-
lar needs of this membership group. 

What, then, are the legal issues that 
trustees of pension and benefit plans 
need to be aware of in order to properly 
respond to these trends? 

Pension Plan Considerations
If you are the administrator of a 

pension plan, one of the most impor-
tant restrictions to be aware of for retir-
ees who want to return to work is that 
the Income Tax Act and its regulations 
prohibit an individual from drawing a 
pension from a pension plan in which 
he or she is also accruing a pension en-
titlement.2 It is common for a retired 
member to want to return to work in 
order to supplement the pension that is 
already in pay. Retirees can be frustrat-
ed to learn that they cannot continue to 
draw that pension and accrue addition-
al pension entitlements in their plan 
despite the fact that they have returned 
to work. Indeed, some plan adminis-
trators take steps to advise their active 
members of these limitations before 
they retire, to ensure that the members 
make retirement decisions with all the 
relevant information, including what 
can be an important limitation on a re-
tiree returning to work.

Pension plan administrators should 
be careful, though, to avoid giving re-
tired members advice about whether 
and how to return to work. Returning 

plan administration

Takeaways
•  Statistics Canada found that retirees today are more likely to return to work than 

they were in years past.

•  More plan members are choosing to work past the normal retirement age of 65.

•  Trustees should become aware of the legal and administrative issues stemming from 
these trends.

•  The Income Tax Act prohibits individuals from drawing a pension from a pension plan 
in which they are also accruing pension entitlements.

•  Defined contribution plans can be an important exception to the rule prohibiting 
simultaneous pension withdrawal and accrual.

•  Benefit plan administrators should consider age-based restrictions on benefits as 
well as the coverage demands and costs of members who return to work following 
retirement.
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to work after retirement could have other unintended con-
sequences for the retiree. For example, drawing an income 
could have consequences for a retiree who has been drawing 
an Old Age Security pension. 

The issue is particularly problematic when the retiree is 
working in a unionized environment where the employer has 
a collective agreement obligation to make contributions to 
the pension plan for all actively employed individuals cov-
ered by the agreement. The contributions will be required by 
the collective agreement, but the returning retiree will likely 
be frustrated that he or she is not accruing additional pen-
sion entitlements despite the work and despite those contri-
butions having been made. Pension plan administrators are 
then faced with requests from those individuals who want 
the pension to accrue because contributions are being made 
or who want something else in place of that accrual. 

In light of the restriction from the Income Tax Act, the 
administrator of the pension plan should be aware of what 
requirements are set out in the applicable pension standards 
legislation. For example, in British Columbia, Section 14 of 
the Pension Benefits Standards Regulation3 requires that the 
text of the pension plan explain what happens when a retired 
member recommences plan employment. Specifically, the 
text of the plan must state expressly whether:

• The pension continues and the individual does not be-
come an active member or 

• The pension is suspended and the retired member be-
comes an active member. 

The Pension Benefits Standards Regulation allows the 
administrator to give the returning retiree a choice between 
those two options but, regardless of the approach adopted, it 
has to be set out expressly in the text of the plan. 

An important exception to the rule prohibiting an indi-
vidual from drawing a pension from and accruing a pension 
in a plan at the same time is for money purchase (defined 
contribution) provisions. An individual is not prohibited 
from accruing a pension in a defined contribution plan at 
the same time he or she is receiving benefits in respect of 
that plan. Some plans have contemplated setting up defined 
contribution arrangements in order to allow returning re-
tirees to continue their pension and accrue for their work 
performed after returning to employment so that the indi-
viduals do not have to suspend their pension and so that the 
plan does not have to administer suspended and restarted 
pensions. Whether that option is appropriate will depend on 

the circumstances of membership and the number of retir-
ees seeking to return to work, but it is an option that some 
plans and their sponsoring unions have adopted to address 
this specific issue. 

Another consideration that pension plan administrators 
have to keep in mind is that the Income Tax Act requires ev-
ery pension to begin to be paid by no later than the age of 71. 
Even if an individual continues to work past the age of 71, the 
Income Tax Act will require the pension to begin to be paid 
to that individual upon reaching that age milestone. As noted 
above, because a plan member cannot both accrue and draw 
a pension from the same plan, if a member continues to work 
past the age of 71, the commencement of his or her pension 
from the plan will automatically prohibit any further accru-
als in that plan. Members can be frustrated by the rule and 
its application to their circumstances when they feel capable 
of working like every other plan member, but the require-
ment must be adhered to in order to maintain the status and 
registration of a pension plan. 

Benefit Plan Considerations
Benefit plan administrators do not need to comply with 

pension standards legislation when it comes to the issue of 
returning retirees. However, there are issues unique to the 
administration of a benefit plan that should be considered.

First, it is common for benefit plans to have age-based re-
strictions in terms of the benefits provided. Life insurance 
coverage, for example, usually changes or terminates when 
an employee reaches the age of 65. If individuals return to 

Learn More

Education
36th Annual ISCEBS Employee Benefits Symposium
September 17-20, Denver, Colorado 
Visit www.ifebp.org/symposium for more information.

Effective Pension Communications—Canada
On-Demand Webcast. October 2016. 
Visit www.ifebp.org/webcasts for more information.

From the Bookstore
Canadian Pensions and Retirement Income Planning
Willis Towers Watson. 
LexisNexis. 2017. 
Visit www.ifebp.org/books.asp?9094 for more information.
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work after retirement, their benefit coverage will be different 
than the coverage provided to other employees. Communi-
cations material has to be accurate and clear for returning 
retirees to the extent that their benefit coverage differs from 
the coverage for other employees. 

Further, there have been numerous human rights chal-
lenges alleging discrimination on the basis of age in cases 
where different benefits are provided based on the age of the 
person covered. For example, in the recent Alberta case of 
Rein v. Alberta (Human Rights Commission),4 the complain-
ant worked past the age of 65. Despite having maintained 
her employment and despite being covered by a collective 
agreement that provided for a group insurance plan for all 
employees, her group benefit coverage and life insurance 
ceased on her 65th birthday, and she was forced to purchase 
her own coverage. Ms. Rein argued that she had been dis-
criminated against on the basis of age. 

The Alberta Human Rights Act permits discrimination 

on the basis of age in relation to the “terms or conditions of 
any bona fide group or employee insurance plan.” The Court 
of Queen’s Bench of Alberta upheld the decision of the chief 
human rights commissioner that the plan was a bona fide 
employee insurance plan as contemplated by the human 
rights legislation. 

As the law stands today, a reviewing court will not look 
at the actuarial or economic basis for a term in a group 
insurance plan that changes or eliminates coverage at the 
age of 65. However, all benefit plan administrators will 
want to monitor these human rights and court challeng-
es because they are becoming more frequent and could 
change the law as it applies to plans faced with returning 
retirees and individuals who work past the historical re-
tirement age. 

Second, the coverage demands and costs for retirees who 
return to work may well be different than they are for other 
employees. Retirees who return to work may have different 
benefit needs than other employees but also may create dif-
ferent cost pressures for the plan. Prudent administration 
requires an awareness of how those members will affect the 
plan and the other members. For example, if a provincial 
drug plan becomes available or more accessible to members 
who have reached a certain age, it is important for the benefit 
plan administrator to be aware of that program and its avail-
ability to members. 

Conclusion
Statistics are backing up the anecdotal evidence about an 

increase in the number of retirees returning to work and peo-
ple working past the historical retirement age. Administrators 
of health and welfare trusts and of pension plans are likely to 
see these trends impact their plans, if they have not already. 
Increasing awareness of and preparation for the regulatory is-
sues surrounding prolonged employment and returning retir-
ees can help to protect plans legally and financially. &

Endnotes

 1. Perspectives on Labour and Income, September 2005, Vol. 6, No. 9, 
Schellenberg, Turcotte and Ram.
 2. Income Tax Regulations, Section 8503(3)(b).
 3. B.C. Reg. 71/2015.
 4. 2016 ABQB 386.

plan administration

Lisa Chamzuk, a partner with 
Lawson Lundell LLP in Vancou-
ver, British Columbia, practices 
exclusively in the area of pension 
and employee benefits, repre-
senting boards of trustees and 
corporate plan sponsors in both 
the public and private sectors and 
in a wide variety of industries. She regularly advises 
boards of trustees and other sponsors of pension and 
employee benefit plans in respect of the interpretation 
and amendment of plan texts, the application of the 
governing legal principles, and provincial and federal 
legislation, including pension standards legislation, 
tax law and privacy law. Chamzuk also provides sup-
port to litigators engaged in complex pension and 
employee benefit litigation and provides litigation risk 
assessment and management services to her clients.

BIO


