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Federal Court Determines RCMP Pension Plan  
Is Not Discriminatory

T he decision in Fraser et al. v. Canada (At-
torney General) considers whether or not 
the provisions of the Royal Canadian 

Mounted Police Superannuation Act (RCMPSA) 
and its regulations fail to provide equal benefit of 
the law to women with child-care responsibilities.

After carefully considering principles of juris-
prudence, social science literature, the evolution 
of the status of women in the workforce and other 
evidence, the federal court held that impugned 
provisions in RCMPSA and its regulations are not 
discriminatory on the enumerated ground of sex 
and the analogous ground of parental status and 
therefore are not contrary to Subsection 15(1) of 
the Canadian Charter of Rights and Freedoms.

While the case deals specifically with the leg-
islation concerning the pensions of Royal Cana-
dian Mounted Police (RCMP) members, the prin-
ciples concerning discrimination and pension 
plan terms are applicable across the country and 
may be influential in sex-discrimination human 
rights cases that are brought against private pen-
sion plans on the basis of discrimination on the 
grounds of sex or family status.

Background
The applicants—Joanne Fraser, Allison Pil-

grim and Colleen Fox—are retired RCMP officers 
and, at certain points in their respective careers, 
temporarily left their full-time positions to work 
in job-sharing arrangements. The women argued 
that, in periods of job-sharing, they should have 
been entitled to make a purchase of pensionable 

service that would provide them with a pension 
as though they had been working full-time (i.e., 
a buyback).

The issue came to light in 2000, when 14 mem-
bers of RCMP involved in job-sharing wrote to 
the RCMP commissioner to state that it was unfair 
that they were barred from buying back full-time 
pension benefits.

Pilgrim and Nancy Noble (an affiant but non-
party) also filed grievances in 2000, challenging 
the denial of their request to buy back full-time 
pension benefits for the time they were job- 
sharing. They noted that employees who took 
leave without pay (LWOP) were allowed to buy 
back full-time pension benefits. The two women 
noted that, by contrast, without the buy-back op-
tion, they would receive reduced retirement in-
come compared with other officers with the same 
years of service. 
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DISCRIMINATION

In Fraser, the applicants note that RCMP members who 
job-share or work part-time are overwhelmingly women and 
that this reflects workforce patterns for women more gener-
ally. The women characterize their decision to job-share as a 
“difficult or reluctant choice” given their patrol duties, their 
shift work, their need to ensure child care and other compet-
ing family responsibilities.

The Parties' Positions and Evidence
The applicants submitted that RCMPSA makes a distinc-

tion that perpetuates a preexisting disadvantage with respect 
to the barriers women face to ensure a sufficient retirement 
income and perpetuates a stereotype that women can fill one 
of two roles—either to work full-time or to stay home and 
care for children and family—but cannot do both.

The applicants also provided social science literature as 
evidence that women have been disadvantaged in the work-
place largely due to discriminatory beliefs and attitudes 
about the role they should play in society as caregivers. They 
also note that pensions have been highlighted as a source of 
inequality for women because they typically reward perma-
nent, full-time and long-service employment—in the appli-
cants’ words, “male pattern” employment.

The women submitted their own affidavits with exhibits, 
along with the affidavit of Noble. They described their ca-
reers, the challenges of returning to patrol duties full-time 
after maternity leave while still meeting their responsibilities 
to their children, and their job-sharing arrangements.

It was asserted that the distinction between part-time and 
full-time should not be so rigid and should not require that the 
applicants be seen as part-time, since that does not reflect the 
social reality that full-time members will work reduced hours 
when their children are young and will return later to full-time 
duty. The applicants sought to avoid the part-time character-
ization altogether, acknowledging that part-time members 
cannot buy back pension benefits to augment their pension.

The Crown disagreed with the women's characterization 
of their status as presumptively full-time and responded with 
evidence of pension experts to explain pensionable service, 
pension contributions, pension benefits and how pension 
benefits are calculated. Based on such evidence, the Crown 
submitted that RCMPSA and its regulations do not include 
a definition of job-sharing and provide only that a member 
is either full-time or part-time. The Crown further argued 
that job-sharing is and always has been a form of part-time 
employment.

The Federal Court Decision
The issues before the federal court were whether the im-

pugned provisions of RCMPSA that prevent the applicants 
from making pension contributions equal to those of full-
time members for the period of time they were job-sharing 
created a distinction on the basis of the enumerated ground 
of sex or the analogous ground of parental status and wheth-
er that distinction is discriminatory.

The court applied a two-part test for a Subsection 15(1) 
claim as set out in Withler et al. v. Canada (Attorney Gener-
al), 2011 SCC 12: (1) Does the law create a distinction that is 
based on an enumerated or analogous ground? (2) Does the 
distinction create a disadvantage by perpetuating prejudice 
or stereotyping?

In addition to Withler, the federal court considered 
several cases to determine whether the pension plan con-
stitutes discrimination, including Andrews v. Law Society 
(British Columbia), 1989 1 SCR 143; Grenon v. Canada, 
2016 FCA 4; and Kahkewistahaw First Nation v. Taypotat, 
2015 2 SCR 548.

The court accepted the reasoning of the Crown and con-
cluded that the women worked part-time while in a job-
sharing arrangement and that employment status is not an 
enumerated or analogous ground. The court also conclud-
ed that the impugned provisions in RCMPSA did not per-
petuate historic disadvantages faced by women, that the 
applicants have not been excluded or left out of RCMPSA 
and that they receive pension benefits, albeit reduced to 
reflect up to three years of job-sharing in part-time status. 
The denial of the option to buy back or contribute at the 
full-time rate does not perpetuate a disadvantage or ste-
reotype.

While recognizing that there is an adverse impact on 
women in this case, Justice Kane wrote that not all adverse 
impacts are discriminatory. The fact that the majority of 
part-time members and members in job-sharing arrange-
ments are women, and that such members are denied the 
option of contributing to their pension at the full-time rate, 
is not because of RCMPSA. Rather, it is because of their per-
sonal circumstances and the decisions they made. 

For instance, the Court reasoned that the applicants’ “free-
dom to choose how to balance their competing demands” 
was not affected because they could have opted for LWOP 
instead of job-sharing.

continued on page 29
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tual language giving the union a veto over plan changes (as 
could be found in the collective agreement between the em-
ployer and one of the other unions involved in the plan), it 
would be unreasonable for the board to constrain the ability 
of the employer to proceed with changes agreed to by all the 
other involved unions and employee associations.  

Board Finds Union Consent Required  
for Plan Changes

The board held that, based on the wording of the relevant 
provisions of the collective agreement, it was clear that the 
parties intended for the plan to be modified only by mutual 
agreement following negotiations and that such an interpre-
tation was also supported by the past practice of the parties 
reaching negotiated agreements prior to proceeding with 
plan modifications.

In assessing the language of the centrally relevant pro-
vision of the collective agreement, Article A21, the board 
took note of the fact that the word negotiations appeared 
three times. The board conducted a lengthy analysis of in-
terpretive principles, which it held could only support one 
interpretation of the meaning of negotiate—namely, that an 
inherent feature of negotiations is that they can only con-
clude with an agreement between the involved parties. The 

board was unconvinced that the employer had proposed 
any reasonable, coherent alternative argument as to what 
the parties intended negotiations to mean, having only ar-
gued Article A21 fell short of requiring union consent to 
plan modifications. 

Further, the board found that, in the past, the parties had 
always treated the language of Article A21 as meaning the 
parties would modify the plan only once they had agreed on 
the changes that would be made. The employer had not tried 
to push through plan modifications in the past without the 
consent of the union. 

The board held that the new provision for the deduction 
of administrative expenses by the employer was for the ben-
efit of the employer and was therefore contrary to the exist-
ing language of the plan, which prevented the diversion of 
funds for any purpose other than for the exclusive benefit of 
plan members. 

As a remedy, the employer was ordered to repay to the 
plan any administrative expenses it had taken for itself fol-
lowing its unilateral implementation of the new charge for 
administrative expenses.  &

Saskatoon (City) v. Amalgamated Transit Union, Local 615, 2017 
CanLII 37003 (SK LA).

The court explained that there was no qualitative con-
nection between the requirements of RCMPSA and the 
consequences to women and those with parental status who 
job-shared. The denial of the option to buy back pension 
contributions at the full-time rate and the impacts on the ap-
plicants’ pension benefits appears, at first reaction, to be out 
of step with the options available to those on LWOP.

While the analysis was concerned with substantive equal-
ity, the court still concluded that the underlying social con-

sequences that caused the applicants to job-share and to 
work part-time does not mean the impugned provisions of  
RCMPSA that base pension contributions on part-time or 
full-time status become discriminatory distinctions.

Ultimately, the court analysis was that RCMPSA does not 
discriminate against the applicants because they are women 
and/or because of their parental status and therefore does not 
violate Subsection 15(1) of the Charter. In the words of Kane, 
“Nothing is perfect, and the fact that the RCMPSA does not 
perfectly correspond to the applicants’ needs does not mean 
the RCMPSA is discriminatory.”  &

Fraser et al. v. Canada (Attorney General), 2017 FC 557.

Federal Court Determines RCMP
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