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JURISDICTION

Plan Members Cannot Seek Damages From 
Financial Services Tribunal

T he recent case of Boucher v. Ontario (Super-
intendent Financial Services) reaffirms that 
former members of a pension plan can only 

transfer the commuted value of their benefits into a 
Registered Retirement Savings Plan (RRSP) if the 
terms of their plan specifically allow them to do so. 
Further, the decision acts as a reminder to litigants 
that the Financial Services Tribunal cannot award 
remedies not provided for under the Pension Ben-
efits Act (PBA), including damages for negligence.

The applicant, Phillip Boucher, was employed 
by the Ontario Lottery and Gaming Corporation 
(OLG) and was a member of the OLG pension plan 
from mid-2009 until he terminated his employment 
in November 2015 at the age of 55. Boucher was of-
fered three options for payment of his pension enti-
tlements under the plan: (1) an immediate reduced 
pension, (2) a deferred lifetime pension payable at 
the age of 65 or (3) a transfer to another registered 
pension plan under a reciprocal transfer agreement. 

Boucher selected the first option, an immedi-
ate reduced pension, but sought a transfer of the 
commuted value of his pension benefits into a 
prescribed RRSP. The respondents, the Super-
intendent of Financial Services and the Ontario 
Pension Board (OPB), opposed this transfer. Their 
opposition was based on the fact that PBA does 
not require that a member who is entitled to an 
immediate pension be provided with an option 
for a commuted value transfer upon termination 
of membership. Because Boucher was aged 55 and 
the normal retirement age under the plan was 65, 
he was entitled to an immediate pension under 
Section 41(1) of PBA, which provides that “[a] for-
mer member is entitled to elect to receive an early 
retirement pension under the pension plan if he or 
she has terminated employment and is within ten 
years of reaching the normal retirement date.” Sec-
tion 42(3) of PBA mandates that a plan can provide 
an option for a commuted value transfer for such a 
member but is not required to do so.

In this case, the plan did not provide such an 

entitlement after the age of 55. As a result, the Fi-
nancial Services Tribunal found Boucher was not 
entitled to a transfer of the commuted value of 
his pension benefits into a retirement savings ar-
rangement for the key reason that neither the act 
nor the terms of the plan permitted it. 

Boucher also attempted to argue he was owed 
damages under the common law doctrine of neg-
ligent misrepresentation. He testified that he had 
spoken to an individual at OLG and was advised 
that, if he waited until the age of 55, he could elect 
to take a portion of his pension as an immediate 
cash payment and have another portion trans-
ferred to a locked-in RRSP. Boucher further testi-
fied that he relied on this information in retiring 
shortly after reaching the age of 55. He was subse-
quently denied such a transfer.

On this issue, the Tribunal noted it agreed with 
the submission of OPB and the superintendent that 
the jurisdiction of the Tribunal to make orders re-
lating to pension benefits is set out under PBA and 
the Financial Services Commission of Ontario Act. 
As a result, the Tribunal did not have the jurisdic-
tion to order the transfer of the commuted value of 
a member's pension benefits where it is not permit-
ted under PBA. Further, the Tribunal held that it 
had no jurisdiction to determine whether Boucher 
was entitled to damages for negligent misrepresen-
tation. The Tribunal found that it only has jurisdic-
tion to order remedies permitted by PBA and, as 
such, it could not order damages for any claim of 
negligent representation on the part of Boucher. 

This case serves as a reminder that, although 
the courts and the Tribunal have shared jurisdic-
tion on pension matters, parties who wish to rely 
on common law doctrines must proceed in court. 
While jurisdiction is shared, the choice of which 
venue to proceed in must reflect the remedies 
sought in the individual case.  &
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