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Leave Laws

    Keeping up with the multitude of state and local laws that 
regulate family and other types of leave is a complicated task.    
          This article describes best practices for developing a leave  
                     management policy.
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Gone are the days of simple time-off policies. To-
day, administering employee leave has become 
a complex task that must take into account not 
only federal but also state and local laws. His-

torically, employers have worked to provide like benefits 
and maintain consistent human resource policies for all 
similarly situated employees, regardless of their location 
within the United States. But the frequency with which 
new laws are being introduced is making it virtually im-
possible for multisite employers to maintain true consis-
tency. And, in some cases, employers may consider the 
required entitlements too rich to apply across an entire 
employee population.  

The Family and Medical Leave Act (FMLA) has provided 
a framework for leave since 1993, establishing consistency 
for qualifying employers, many of which are now well-versed 
in the law.1 However, state and other jurisdictional laws are 
changing familiar definitions at a rapid pace. 

As of this writing, 35 states, the District of Columbia and 
Puerto Rico have family-friendly leave laws on the books. 
Those laws include both paid and unpaid job-protected 
time off to support pregnancy-related health concerns, new 
child bonding time, family medical leave and statutory sick 
leave. Other states are considering legislation, and seemingly 
countless counties and cities have enacted or are discussing 
sick pay and other related ordinances. 

Eligible leave is expanding to include reasons such as:
• Bereavement

• Preventive health care for the employee and qualified 
family members

• Time lost due to a worksite, school or care facility clo-
sure related to a public health emergency

• Court appearances for a variety of abuse and harass-
ment issues

• Domestic violence program services or assistance from 
a victim services program

• Other employee circumstances and needs. 
Individual state and municipal regulations are also lower-

ing the threshold for the qualifying employer size. For exam-
ple, the pending New York State Paid Family Leave Program 
requirements are mandatory for all private employers with at 
least one employee. Many laws also are decreasing the num-
ber of hours employees must work to qualify, resulting in the 
inclusion of more part-time employees than ever before. 

And finally, an employee can take leave to support a grow-
ing list of people, although not uniformly across all jurisdic-
tions. Non-FMLA-supported additions to the list include but 
are not limited to:

• Domestic partners
• Parents-in-law
• Grandparents
• Siblings.
Employers are left with many challenges and not a lot of 

guidance on how to cohesively comply with all of the dispa-
rate laws.

The Economic Realities of Leave Policies
Simply reading the headlines would be cause for celebrat-

ing the social justice of adding mandated leave policies. How-
ever, the economic realities of these policies can be daunting 
for both employees and employers. 

No employer is immune to concerns about how leave, 
both paid and unpaid, will impact the bottom line. There are 
the obvious costs associated with paying employees for leave 
days as well as the costs of overtime and replacement work-
ers. Harder to quantify—and perhaps more concerning—are 
the costs associated with decreases in productivity, drops in 
output quality and the related impact on customer retention. 

Employees have their financial hesitations too. Recent re-
search indicates 49% of employees are concerned, anxious or 
fearful about their current level of financial well-being.2 Even 
when job protection exists, unpaid or partially paid leave 
could pose a financial hardship for these employees. 

leave management

takeaways
•  At least 35 states, the District of Columbia and Puerto Rico 

have passed family-friendly leave laws. Other states, cities and 
counties are considering or already enacting sick pay and other 
related ordinances.

•  The list of reasons for which leave is allowed is expanding to 
include bereavement, preventive health care and court appear-
ances for certain matters.

•  Employers should use a two-pronged approach for commu-
nication and education about available leave types—one for 
informing employees of their rights and another to support 
manager education.

•  Putting together a cross-functional team to evaluate and 
implement new types of leave can help companies manage the 
challenge of complying with new regulations.
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Unfortunately, staying on the job 
during critical personal situations con-
tributes to the cost of presenteeism, 
which also contributes to quality and 
productivity concerns. Employers need 
to weigh the costs of absenteeism and 
presenteeism against corporate objec-
tives when determining leave policies. 

Education and Communication 
Employers have a responsibility to 

keep all employees informed of avail-
able leave types and to create a culture 
in which it is “safe” to use the benefits 
and entitlements. This requires a two-
pronged approach to communication 
and education—one track for inform-
ing employees of their rights and an-
other to support manager education. 

Many leave and paid sick leave laws 
include mandatory employee notice 
and education requirements. Frequent-
ly the minimum requirements involve 
maintaining current posters and other 
signage in common areas and making 
claim forms available to employees. 
Employers also need to think about 
how to communicate the availability 
of these benefits within the scope of 
their overall organizational communi-
cations. This presents a challenge for 
some employers, as shown by a recent 
Arthur J. Gallagher & Co. study that 
reveals only 15% of employers have a 
comprehensive employee communica-
tion strategy.3

A plan that’s well-communicated 
and well-managed could actually lead 
to improved stay-at-work rates for em-
ployees who might otherwise have left 
the workforce to care for themselves or 
a family member. Studies have shown 
that women caregivers are more likely 
to reduce work hours, initiate a leave 
of absence, or lose benefits or employ-

ment because of caregiving responsibil-
ities. In addition, women have also re-
ported being penalized at work because 
of their absence-related actions due to 
caregiving.4 When employees under-
stand their rights, know how they will 
be compensated and trust that their job 
is protected during an intermittent or 
continuous period of leave, they will 
feel supported during a stressful period 
in their lives. Employers with strong 
leave policies and practices often find 
they’re rewarded by improved morale, 
loyalty and employee retention rates. 

As employees become more aware 
of their rights to various leave types and 
seek to utilize them, the elephant in the 
room remains a common misconcep-
tion that “users are abusers.” Thorough 
analysis of leave utilization rarely re-
veals systemic misuse. Managers and 
other leaders who foster this attitude 
inadvertently reinforce the wrong mes-
sage about leave within their organiza-
tions. In doing so, they create an envi-
ronment in which employees are aware 
of their benefits and leave entitlements 
but feel pressure not to utilize them 
when they really need them.  

Perpetuating this mentality cre-
ates a lose-lose scenario for employers. 
The worst-case scenario is legal action 

brought by the Department of Labor 
(DOL), based on manager interference 
with or retaliation for legitimate leave 
claims. At best, employees recognize 
the disconnect between what their em-
ployers are saying and what they are ac-
tually doing, creating mistrust that may 
lead to other issues like disengagement. 

Managers need to be fully informed 
of the statutory requirements, company 
absence policies and antiretaliation re-
quirements and policies. They should 
know how to recognize the need for 
leave and respond appropriately, even 
when an employee doesn’t formally 
ask for a leave. And they need to know 
when to bring human resources (HR) 
into the process. Periodic education on 
company leave policies and resources is 
necessary to keep managers informed 
and ready to respond appropriately 
when an employee requests time off. 

Act, Don’t React
A sound way to secure manager 

buy-in and compliance is to involve 
them in the overall process of leave 
management. This starts with the de-
velopment of a leave management 
policy and continues with the ongoing 
review and maintenance of the policy 
as the employer responds to new and 
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learn more
Education
To hear Agnes Nines’s presentation, “The Road to Integration: Holistic Absence 
Management,” visit www.ifebp.org/webcasts.
Family and Medical Leave Act
Visit www.ifebp.org/elearning for more information.

From the Bookstore
Essential Guide to Family & Medical Leave
Lisa Guerin, J.D., and Attorney Deborah C. England. Nolo. 2015.
Visit www.ifebp.org/books.asp?9071 for more details.
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changing legislation. Involving people from varied disci-
plines throughout the company adds a practical dimension 
to a corporate leave policy. Plus, managers who help to de-
velop a policy are more committed to its application and are 
more likely to be internal champions, supporting the pro-
gram among their peers.

Effective cross-functional teams include representation 
from:

• HR
• Benefits
• Risk management (workers’ compensation)
• Administration (time and attendance, payroll)
• Employee relations
• Legal
• Safety
• Functional business managers.
Ultimately, all leave and sick pay laws are employer laws. 

Addressing the challenges of leave management proactively 
is simply a good business practice. Employers that react to 
specific employee issues or a news headline are left scram-
bling, potentially making decisions and revising policies 
without all the facts or full consideration of corporate needs. 
Compliance with each law is mandatory, but employers can 
still work within the requirements and find administrative 
practices that support organizational goals and management 
of associated costs.  

Employers that are proactive will achieve the best results 
in an unsteady regulatory realm. Best practices in developing 
a leave management policy include:

• Identify trusted resources. Even single-site employers 
need to find a good set of specialists and other re-
sources and check in with them periodically. As exist-
ing laws are changed, states and jurisdictions with no 
current legislation may be actively considering passing 
legislation in the near future. The challenge of staying 
current is only magnified as the number of worksites 
increases. Governmental agencies provide a wealth of 
readily accessible information on their websites and 
through other social media outlets, using hashtags to 
organize information on specific topics, e.g., #LeadOn-
Leave.

• Use a cross-functional team to implement new leave 
types and revise leave policies. This standing team 
will improve compliance with each set of regulations 
and more fully consider the needs of the business. The 

added benefits of a cross-functional team are twofold. 
First, the development of internal champions is critical 
to garnering support of new practices within peer 
groups. In the longer term, employees understand that 
they are part of the organizational decision-making 
process, which improves employee engagement. 

• Evaluate each new piece of legislation through a 
common, established method. Employers should 
map out the critical components of the legislation, not-
ing differences in covered populations, reasons for 
leave, tracking requirements and other factors. Orga-
nizations should determine all departments that will 
need to support the changes required to effectively 
implement the new regulations and get those depart-
ments involved as soon as possible.

• Enlist the services of any outside vendors related to 
the process. Today’s leave management vendor prod-
ucts can support federal, state and company-specific 
leaves, but they cannot yet address the myriad sick pay 
laws because they don’t generally handle time and at-
tendance tracking. Vendors that provide human re-
source information and payroll systems will become 
involved with the tracking and reporting process as-
sociated with sick pay accrual schedules and the asso-
ciated mandatory reporting. Understanding vendors’ 
capabilities and limitations is crucial to leave compli-
ance.

• Periodically review overall time and attendance pol-
icies and allocations to ensure continued alignment 
with the ever-changing body of family leave and sick 
pay laws. Specific regulatory provisions related to job 
protection, sick pay accrual schedules, the ability to 
use available paid time off to supplement lost wages 
and other concerns are challenging traditional admin-
istrative practices. Keeping associated policies current 
not only ensures regulatory compliance but also be-
comes a tactic in the management of the soft and hard 
costs of the leave program. Adherence to compliant 
time and attendance policies keeps employers from 
over- or underextending time to employees. 

• Involve legal counsel in the development and final-
ization of your leave management policy. An attor-
ney with specific expertise in labor and employment 
law can provide legal advice tailored to an organiza-
tion, based on all applicable requirements.

leave management
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• Communicate changes to em-
ployees as early as possible. Em-
ployees hear the same news 
about legislative changes. In the 
absence of thorough communi-
cations explaining their rights 
and obligations, employees will 
begin to form their own set of ex-
pectations regarding entitle-
ments. And not all of their per-
ceptions will be aligned with 
business needs. Comprehensive, 
prompt guidance will help to bet-
ter shape expectations and limit 
false interpretations shared 
around the water cooler or lunch 
table. 

It’s hard to keep up with all of the 
applicable leave laws, and the difficulty 
is compounded by the fact that such 
laws represent only one component of 
the regulatory landscape surrounding 
employee benefits. Smaller, single-site 
employers might struggle to find the 
resources to help them keep up with 
relevant regulations and apply them 

to their business. Larger, multisite em-
ployers have the added challenge of 
complying with numerous laws, even 
some that may only apply to a very 
limited number of people. Diligence is 
necessary. Developing a discipline of 
research and identifying internal and 
external stakeholders can help employ-
ers effectively execute a proactive ab-
sence management strategy.   

Endnotes

 1. In general, employees of covered employ-
ers who have worked for the employer for at least 

12 months and worked a minimum of 1,250 
hours within the most recent 12-month period 
are eligible to take unpaid leave for a qualifying 
reason (their own serious health condition or for 
the care of certain family members for a variety 
of defined reasons). A covered employer is gener-
ally one that employs 50 or more employees 
within a 75-mile radius, in 20 or more work-
weeks in the current or previous calendar year.
 2. MetLife’s 15th Annual U.S. Employee Ben-
efit Trends Study—Work Redefined: A New Age of 
Benefits, 2017. Available at https://benefittrends 
.metlife.com/media/1382/2017-ebts-report 
_0320_exp0518_v2.pdf.
 3. Arthur J. Gallagher & Co., Benefits Strat-
egy and Benchmarking Survey, 2017 U.S. National 
Report.
 4. “2014 Alzheimer’s Disease Facts and Fig-
ures: Includes Special Report on Women and Al-
zheimer’s Disease,” Available at www.alz.org 
/downloads/facts_figures_2014.pdf.
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