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SEVERANCE

Breach-of-Contract Claims Dismissed  
Due to Improper Venue

T he U.S. District Court for the Southern Dis-
trict of New York dismisses a former em-
ployee’s claims of breach of contract with 

respect to a release agreement for improper 
venue due to the existence of a forum selection 
clause.

The plaintiff is a New York–based former 
employee of a medical device development and 
manufacturing company. The defendant is the 
company. The plaintiff began working for the 
defendant in July 2003 and was notified in April 
2016 that his position was being eliminated as a 
result of workforce reduction. In May 2016, he 
was offered approximately $180,000 if he signed 
a release agreement releasing all claims arising out 
of his employment. The payment was offered in 
accordance with the defendant’s severance plan 
governed by the Employee Retirement Income 
Security Act of 1974 (ERISA). After the plain-
tiff signed the release agreement, the defendant 
claimed he damaged products in his custody in 
violation of the company code of conduct and was 
thus ineligible for the original severance payment 
offer. The defendant lowered the offer to $110,000. 
The plaintiff disputes that he damaged any prod-
ucts and claims that he performed his obligations 
under the release agreement. The defendant ar-
gues that the complaint should be dismissed in 
New York due to a forum selection clause in the 
employment agreement stating claims must be 
made in Minnesota.

The Second Circuit has a four-part test deter-
mining if an action should be dismissed based on 
a forum selection clause, as follows: (1) Was the 

clause reasonably communicated? (2) Is the clause 
mandatory or permissive? (3) Are the claims and 
parties involved subject to the forum selection 
clause? (4) Has the resisting party rebutted the 
presumption of enforceability by making a suf-
ficiently strong showing that enforcement would 
be unreasonable or unjust? The plaintiff does not 
contest the first two parts. Concerning the third 
part, the plaintiff claims the issue at hand relates to 
a right governed by the defendant’s severance plan 
instead of the employment agreement. Concern-
ing the fourth part, the plaintiff claims that there 
is no nexus in Minnesota and the facts of the case 
are inextricably tied to New York.

The defendant’s decision to change the plain-
tiff ’s employment to a termination for cause and 
not pay the $180,000 originally offered as sever-
ance is directly related to the alleged violation of 
the employee code of conduct and is covered by 
the forum selection clause. Regarding the fourth 
part of the test, the plaintiff ’s argument is insuf-
ficient because while it may be costly or difficult 
to litigate in Minnesota, it is not impossible. The 
plaintiff has not made a sufficiently strong show-
ing that enforcement would be unreasonable or 
unjust. In addition, although the plaintiff worked 
in New York, his division was based in Minneso-
ta, so witnesses and documents will be available 
there. 

Accordingly, the court grants the defendant’s 
motion to dismiss for improper venue.   

Tardio v. Boston Scientific Corporation, No. 16-cv-
6740-VSB (S.D.N.Y. June 27, 2017).


