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BENEFIT LITIGATION

401(k) Participants Win Class Certification 
Challenging In-House Funds

T he U.S. District Court for the Central Dis-
trict of California grants the plaintiff em-
ployees’ motion for class certification in 

their lawsuit against the defendant life insurance 
company employer regarding the high-fee, in-
house mutual funds of their 401(k) plan. 

The plaintiffs are participants of a 401(k) plan. 
The plan covers eligible employees of several par-
ticipating employers. The defendants include one 
of the participating employers that is the plan 
sponsor and the committee that acts as plan ad-
ministrator. As of the first quarter of 2016, there 
were approximately 4,000 plan participants and 
1,637 individuals who were plan participants 
during the proposed class period and have since 
closed their accounts. The plan is subject to the 
Employee Retirement Income Security Act of 
1974 (ERISA).

Plan participants may invest in certain desig-
nated investment options chosen by the commit-
tee. The plan includes only company-affiliated 
investment products and has never included a 
nonproprietary fund. Plan participants who do 
not specifically direct their funds to be invested in 
any one option will have their funds invested in the 
default investment option. One option includes 
investing in a self-directed brokerage account 
that permits participants to invest in options not 
provided directly under the plan; however, plan 
participants could potentially incur trading fees. 
The plaintiffs allege that the defendants improp-
erly managed plan assets for their own benefit and 
breached their fiduciary duties by (a) selecting 
high-cost, company-affiliated investment options 
for self-benefit; (b) failing to monitor high fees 
and expenses; (c) failing to investigate compa-
rable lower cost options; and (d) retaining high-
cost options to the detriment of plan participants. 
Evidence suggests the defendant managed and se-
lected funds based on what would benefit the de-
fendant instead of plan participants. On average, 
the plan fees are higher than comparable options. 

The plaintiffs asserted claims for (1) breach 
of duties of loyalty and prudence under ERISA 
Section 404, (2) failure to monitor fiduciaries 
and (3) other equitable relief based on ill-gotten 
proceeds under ERISA Section 502. The plain-
tiffs seek class certification and must satisfy the 
four requirements of Federal Rule of Civil Pro-
cedure 23(a)—numerosity, commonality, typi-
cality and adequacy of representation. To satisfy 
the numerosity requirement, the class must be so 
numerous that joinder of all members is imprac-
ticable. 

Courts have held that classes of at least 40 
satisfy the numerosity requirement and, because 
the plaintiffs have submitted evidence of at least 
4,000 current participants and another 1,637 who 
were participants during the class period, the de-
fendants do not contest the satisfaction of this re-
quirement. 

To satisfy the commonality requirement, there 
must be questions of law or fact common to the 
class. Therefore, the plaintiffs must show that 
the class members have suffered the same injury. 
Here, the plaintiffs contend that the potential 
class members have common questions concern-
ing topics including the defendants’ imprudent 
investment selections, excessive fees, conflicts of 
interest and breach of fiduciary duties. The de-
fendants do not contest the plaintiffs’ contentions 
and, therefore, the court finds the commonality 
requirement satisfied. 

To satisfy the typicality requirement, the claims 
or defenses of the representative parties must be 
typical of the claims or defenses of the class. The 
typicality requirement is satisfied when each class 
member’s claim arises from the same course of 
events and each class member makes similar le-
gal arguments to prove a defendant’s liability. The 
defendants contest the typicality requirement, 
relying on the Seventh Circuit decision in Spano 
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v. The Boeing Co., 633 F.3d 574 (7th Cir. 2011), 
which held that a class representative in a defined 
contribution case would, at a minimum, need to 
have invested in the same funds as the class mem-
bers. However, the Ninth Circuit has not adopt-
ed the Seventh Circuit Spano test and finds that 
courts within the Ninth Circuit have repeatedly 
held that the typicality requirement was satisfied 
in defined contribution cases despite the fact that 
participants have individual accounts and select 
their investment fund from a variety of available 
options. Here, the defendants’ arguments are sim-
ply speculative and insufficient for the denial of 
class certification and, therefore, the typicality re-
quirement is satisfied. 

To satisfy the requirement for adequacy of rep-
resentation, the representative parties must fairly 
and adequately protect the interests of the class 
in order to proceed with class certification. This 
requirement asks if plaintiffs and their named 
counsel have conflicts of interest with other class 
members and if they will prosecute vigorously 
on behalf of the class. The defendants claim the 
plaintiffs have little understanding of their du-
ties and have not participated much in the case, 
but deposition excerpts prove the plaintiffs have 
sufficient knowledge and participation to satisfy 
the adequacy requirement. Therefore, the court 

preserves ruling on the requirement for adequacy 
of representation pending identification of actual 
class counsel attorneys. However, the plaintiffs of-
fer two law firms as class counsel instead of indi-
vidual attorneys, which is not acceptable because 
the court cannot analyze the qualifications of un-
identified attorneys.

In addition to the elements of Rule 23(a), the 
plaintiffs also must satisfy one of the subsections 
of Rule 23(b). The court finds the plaintiffs may 
certify a class under Rule 23(b)(1)(B) because 
the plaintiffs’ theory of liability is common to the 
class, whereby resolving one action against one 
participant would affect the resolution of any ac-
tion by another participant. However, due to their 
request for injunctive relief, the proposed class 
must be modified. The 1,637 former plan partici-
pants do not have standing for injunctive relief 
because they are not realistically threatened by 
future breaches of fiduciary duties. 

Accordingly, the court grants the plaintiffs’ 
motion for class certification with some terms and 
conditions. A monetary relief class and an injunc-
tive relief class are certified under ERISA Sections 
409 and 502. The plaintiffs are appointed as class 
representatives, but the court reserves its ruling 
on class counsel until the plaintiffs name individ-
ual attorneys.   

Urakhchin et al. v. Allianz Asset Management of 
America, L.P., et al., No. 8:15-cv-1614-JLS-JCGx 
(C.D.Cal. June 15, 2017).

district ultimately controls the governing board of 
the hospital. 

Because the majority of factors weighed in fa-
vor of finding the hospital system an agency or in-

strumentality of a political subdivision, the court 
also finds that the plan is a governmental plan ex-
empt from ERISA. Accordingly, the court denies 
the defendant’s motion for partial summary judg-
ment.   

Andrus v. Unum Life Insurance Company of America, 
No. 16-1112 (E.D.La. May 31, 2017).
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