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FIDUCIARY DUTIES

Lack of Meaningful Benchmark  
Defeats 401(k) Plan Lawsuit

T he U.S. District Court for the District of 
Minnesota grants the motion by the defen-
dant employer to dismiss a lawsuit brought 

by the plaintiff employee alleging a breach of fidu-
ciary duty regarding a 401(k) plan with poorly 
performing and expensive funds affiliated with 
the employer after the plaintiff failed to provide a 
meaningful benchmark.

The plaintiff is a bank employee who was a par-
ticipant in his employer 401(k) retirement plan. 
The defendants are the employer, its human re-
sources committee and committee members, and 
its employee benefits review committee and com-
mittee members. 

The plan is a defined contribution plan with ap-
proximately 26 investment options, 12 of which are 
proprietary funds managed by a subsidiary of the 
employer. The plaintiff alleges that these funds un-
derperformed and were more expensive than com-
parable funds offered by other investment manage-
ment companies. The plaintiff claims that, by keeping 
these funds in the plan, the defendant breached its 
fiduciary duties. In addition, the plaintiff claims the 
defendant also breached its fiduciary duties by mak-
ing the proprietary funds the default for participants 
who do not select an investment option.

As established by the U.S. Supreme Court in 
Fifth Third Bancorp et al. v. Dudenhoeffer et al., 
134 S.Ct. (2014), a fiduciary has a duty of loyalty 
and prudence and breaches that duty when it fails 
to properly monitor investments and remove im-
prudent ones. 

To allege a fund is underperforming or has 
unreasonable fees, the plaintiff must provide a 
meaningful benchmark the employer funds can 

be compared against. The alleged comparable 
funds that the plaintiff claims perform better than 
the employer funds have a different investment 
strategy and were designed for different purposes; 
therefore, they are not a suitable comparison. The 
plaintiff also argues that the employer acted in 
its self-interest by choosing higher cost affiliated 
funds over lower cost affiliated funds, but his only 
support is the comparable funds are less expen-
sive. He did not provide any evidence to suggest 
that these funds are at all comparable to the em-
ployer funds or that the employer funds are more 
expensive than the market as a whole. The court 
finds that a failure to invest in the cheapest fund 
available does not necessarily suggest a breach of 
fiduciary duty and, therefore, without meaning-
ful benchmarks, there is no support for a claim of 
breach of fiduciary duty. 

The plaintiff also claims the employer acted in 
self-interest when setting its target-date funds as 
the default for participants. The court notes that it 
is common for plans to provide default investment 
options for participants who fail to make investment 
elections and that decision alone is not enough to 
prove a breach of fiduciary duty. With the plaintiff 
failing to provide any evidence that the decision to 
make the proprietary funds the default investment 
option was based on financial interest rather than 
a legitimate consideration, the court finds the em-
ployer did not breach any of its fiduciary duties. 

Accordingly, the court grants the defendants’ 
motion to dismiss.   

Meiners v. Wells Fargo & Company et al., No. 16-3981 
(D.Minn. May 25, 2017).


