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HEALTH AND  
WELFARE

Insurance Company Must Pay Indian Tribe  
for Hidden Fees in ERISA Plan

T he U.S. District Court for the Eastern Dis-
trict of Michigan grants motions for partial 
summary judgment by the defendant in-

surance company over claims by the plaintiff In-
dian tribe that the defendant charged hidden fees 
in benefit plans subject to the Employee Retire-
ment Income Security Act of 1974 (ERISA).

The plaintiff is a federally recognized Indian 
tribe, and the defendant is a large health insurance 
company that provides health insurance for the 
plaintiff ’s two welfare benefit plans. The plaintiff 
first purchased a fully insured plan for its employees 
in the 1990s. In 2002, the plaintiff purchased a self-
funded plan to provide health insurance coverage 
for all of its members. When the fully insured em-
ployee plan expired, the plaintiff opted to convert 
the employee plan to a self-funded arrangement. 
The two plans were assigned different customer 
numbers; were created by different contracts; have 
their own agreements; issue separate quarterly and 
annual settlements; have different levels of stop-loss 
insurance; have different eligibility requirements, 
benefits, copays and deductibles; and are funded 
from different sources. However, both the plain-
tiff and the defendant treated the plans identically 
when seeking bids for medical coverage, and the 
plans were administered by the same person. It is 
undisputed that the defendant included hidden ad-
ministrative fees in its charges to the plaintiff and, 
between 2004 and 2012, the plaintiff paid approxi-
mately $13 million in hidden administrative fees.

The plaintiff also claims the defendant breached its 
fiduciary duty through operating a physician group 
incentive program (PGIP). The court must first de-
termine if the two plans are governed by ERISA. 

The plaintiff argues that the two plans should 
be considered as a single plan, while the defen-
dant argues that the plans are separate and that the 
member plan is not covered by ERISA. The plaintiff 
does not provide any evidence that the defendant 
intended to create a single plan, and the circum-
stances surrounding the creation of the two plans 

makes clear the intent of having two plans, one 
of which is for employees. The plans were created 
more than a decade apart, with separate contracts, 
and there is no employment relationship with par-
ticipants in the member plan. The employee plan 
excludes tribe members who are not employees, 
and the member plan excludes employees who 
are not members of the tribe. The defendant cre-
ated two plans that did not have interchangeable 
eligibility requirements and, therefore, that fact 
suggested the two plans were not simply multiple 
coverage options. The employee plan was created 
by the plaintiff in its capacity as an employer, but 
the member plan was created by the plaintiff in its 
capacity as a sovereign, not as an employer. 

Pursuant to ERISA Section 4(a), ERISA applies 
to any employee benefit plan if it is established or 
maintained (1) by any employer engaged in com-
merce or in any industry or activity affecting com-
merce, (2) by any employee organization or or-
ganizations representing employees engaged in 
commerce or in any industry or activity affecting 
commerce or (3) by both. Because the member plan 
was created for the purpose of providing coverage 
to tribal members, not created by an employer for 
employees, the court finds that it is not governed 
by ERISA. Therefore, judgment is entered in favor 
of the plaintiff with regard to hidden administra-
tive fees paid via the ERISA-covered employee plan 
but also in favor of the defendant with regard to the 
plaintiff ’s ERISA claims involving the member plan.

It is undisputed that the employee plan is gov-
erned by ERISA, and the plaintiff claims the defen-
dant breached its fiduciary duty by operating PGIP. 
ERISA requires that fiduciaries discharge their du-
ties with respect to a plan solely in the interest of 
participants and beneficiaries. The defendant has al-
ways issued a fee adjustment that governs payments 
to providers within the defendant’s network. The 
defendant claims the adjustment is based on factors 
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Washington Update

IRS Issues Memo on IRA Distributions  
From Failed Financial Institutions

O n June 30, 2017, the Internal Revenue Ser-
vice (IRS) released Chief Counsel Memo 
2017-0018 in response to an inquiry con-

cerning the income tax consequences of individual 
retirement account (IRA) distributions made from a 
failed financial institution for which the Federal De-
posit Insurance Corporation (FDIC) has been ap-
pointed receiver and for which there is no acquirer 
for the IRAs maintained with the failed institution.

The general rule is that a distribution from 
an IRA, other than a distribution of after-tax 
amounts and a qualified distribution from a Roth 
IRA, is includable in the depositor’s gross income 
in the year distributed and may be subject to a 
10% additional tax if the depositor is under the 
age of 59½. This tax treatment, however, may be 
avoided if the distribution is rolled over to another 
IRA or to certain other types of retirement plans, 
as long as the rollover is made within 60 days and 
the depositor did not roll over another IRA dis-
tribution that had been received in the preceding 
12 months. The once-per-year rule does not apply 
to rollovers to or from other types of retirement 

plans or to rollovers from a traditional IRA to a 
Roth IRA.

When applying this rule in the context of payouts 
by failed financial institutions, the IRS relied on a 
prior letter written to the FDIC from the IRS assis-
tant chief counsel explaining that the purpose of the 
restriction on multiple rollovers of an IRA within a 
three-year (now 12-month) period was to prevent 
abuse of a system permitting voluntary transfers. 
When dealing with a failed financial institution, it is 
not a voluntary transfer situation, and the IRS does 
not believe it is the type of transaction that Congress 
sought to limit through the 12-month restriction. 

Therefore, the memo holds that an IRA distribu-
tion made from a failed financial institution by the 
FDIC as receiver is disregarded for purposes of ap-
plying the one-rollover-per-year limitation, provided 
(1) neither the failed financial institution nor the 
depositor initiated the distribution and (2) no fi-
nancial institution has assumed the IRAs of the 
failed financial institution.

Memo 2017-0018 can be accessed at www.irs 
.gov/pub/irs-wd/17-0018.pdf.
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like market rates, inflation and performance, and the 
plaintiff offers no contradictory evidence. PGIP was 
created to address concerns over rising payments to 
physicians, and it functions to incentivize providers 
to justify fee increases through more efficient perfor-
mance. PGIP is funded through an internal realloca-
tion of fees, and the plaintiff provides no evidence 
PGIP created an additional cost. The plaintiff also 
provides no evidence that PGIP funding was not 
eventually paid to participants and that the defen-

dant received any financial benefit from the PGIP 
fund. Because the defendant did not receive a finan-
cial benefit from PGIP, there was no self-dealing. 
Therefore, the defendant’s creation and administra-
tion of PGIP did not violate its fiduciary duty.

Accordingly, the court grants in part the plain-
tiff ’s motion for summary judgment related to the 
hidden fees for the employee plan but dismisses 
claims related to hidden fees for the member plan 
and the operation of PGIP.  

Saginaw Chippewa Indian Tribe of Michigan et al. v. 
Blue Cross Blue Shield of Michigan, No. 16-cv-1037 
(E.D.Mich. July 14, 2017).




