
plans & trusts november/december 201732

Longstanding Pension Calculation  
Deemed Erroneous

A n Ontario arbitrator corrected a decades-
long practice of an employer that was is-
suing deficient payments under a pension 

plan to the surviving spouses of employees who 
retired early. 

Facts
The Labatt Retirement Plan provides that, if 

certain conditions are met, employees who retire 
early will qualify to be treated as if they retired at 
the age of 65 for the purposes of their monthly 
benefit entitlements. This is achieved by way of an 
adjustment to these employees’ monthly entitle-
ments under the plan, which is meant to ensure 
that early retirees receive any benefit increase that 
accrues between their actual retirement date and 
their normal retirement date at the age of 65. This 
is intended to act as an incentive for employees to 
retire early.

The adjustment to the monthly pension en-
titlement is achieved by way of a recalculation of 
an employee’s benefit entitlement on the day he 
or she attains the age of 65. The recalculation is 
referred to as a crossover, and the date on which 
this recalculation occurs is referred to as the 
crossover date. On this date, a crossover pension 
entitlement recalculation is performed in order 
to ensure that an employee retiring early receives 
the same monthly pension he or she would have 
received if the employee had retired at the age 
of 65. If a qualifying employee elects a spousal 
survivor pension, that pension also is recalcu-
lated on the crossover date. Since the crossover 
provisions were first bargained for by the Service 
Employees International Union (SEIU) and La-
batt in 1988, there have been 31 employees who 
qualified for monthly pension entitlements and 
had them adjusted according to the crossover 
provisions of the plan. 

During the interim years between an em-
ployee’s actual retirement date and his or her 
normal retirement date, an employee’s pension 

is indexed, with the annual increase based on 
the annual change in the Consumer Price Index 
(CPI). Labatt omitted the accumulated amount 
of indexing received by an employee during his 
or her early retirement period when it recalculat-
ed the survivor spousal pension at the crossover 
date. Labatt had been disregarding the pension-
ers’ accumulated indexing payments in the cross-
over recalculation for decades. The result is that 
surviving spouses were denied the benefit of the 
indexing increases in their monthly entitlement 
under the plan. 

The SEIU grieved this practice. It took the po-
sition that the indexing amounts that accumu-
lated during the period between an employee’s 
actual retirement date and the normal retirement 
date were to be included in the crossover calcula-
tion. Labatt took the opposite position. It argued 

that neither the collective agreement nor the 
plan compelled it to include the subject indexing 
amounts in the crossover recalculation. In the al-
ternative, the employer argued that SEIU was now 
estopped from challenging the employer’s open, 

BENEFIT CALCULATION

Labatt had been disregarding 
the pensioners’ accumulated 
indexing payments in the crossover 
recalculation for decades. The 
result is that surviving spouses 
were denied the benefit of the 
indexing increases in their monthly 
entitlement under the plan. 

by | David Ragni



november/december 2017 plans & trusts 33

legal & legislative report

notorious and longstanding practice of excluding such in-
dexing amounts in its crossover calculation. 

The Decision
Arbitrator George Surdykowski, sitting alone, allowed 

the SEIU grievance. He based his decision on the clear and 
unequivocal language of the plan which, in his view, was in-
corporated into and formed part of the collective agreement. 
Despite such clear language, however, the arbitrator admit-
ted it was easy to get lost in the verbiage and mechanics of 
the plan. Nevertheless, Surdykowski was satisfied there was 
nothing in the plan or collective agreement that permitted 
Labatt to omit the subject indexing amounts from the cross-
over calculation. As such, Labatt had simply misinterpreted 
its express contractual obligations. As a result, it had been 
shortchanging spousal pension recipients.

In addition, Surdykowski rejected the estoppel argument 
by Labatt. He acknowledged that the union had neglected its 
obligation to police the application and administration of the 
collective agreement. However, Surdykowski ultimately was 
not satisfied that Labatt had relied on the gross inactivity of 
the union to its detriment. To the contrary, omitting the dis-
puted indexing amounts in the crossover calculation was ac-
tually to its benefit. As such, absent the necessary detrimen-
tal reliance required to establish an estoppel, Surdykowski 

concluded that the equitable doctrine did not apply to bar 
the claims made by SEIU in this case. 

Comment
The circumstances in this case highlight the importance 

of clear language in pension documents to ensure that the 
administrator calculates and distributes pension entitle-
ments accurately. Had the Labatt Retirement Plan expressed 
a clear formula that included the accumulated indexing 
amounts in the calculation of the crossover, the spouses 
who received entitlement under a spouse’s survivor ben-
efit may not have been shortchanged for decades before the 
union finally grieved the erroneous practice of Labatt. This 
should signal to employers the need to carefully review their 
obligations pursuant to the pension plans to which they are 
bound. 

Perhaps more importantly, this decision signals to trade 
unions the necessity of actively policing the provision of pen-
sion entitlements by employers. This case is a reminder that 
employer duties and obligations under a pension plan should 
be scrutinized as closely as those provided under other pro-
visions of the collective agreement.  &

Labatt Brewing Company Limited v. Service Employees Interna-
tional Union Local 2, 2017 CanLII 56274 (ON LA).


