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FIDUCIARY DUTIES

Fiduciaries Liable for Breaching Duties  
on 401(k) Investments

T he U.S. District Court for the Central Dis-
trict of California finds the defendant 
public utility holding company is liable for 

breaching its fiduciary duty to monitor plan in-
vestments under the Employee Retirement In-
come Security Act of 1974 (ERISA) by not re-
placing retail-class mutual fund shares with 
lower cost institutional-class shares.

The plaintiffs are a class of former employees 
of a subsidiary of the defendant company. The 
defendants were the sponsor and administra-
tor for the defined contribution 401(k) savings 
plan of which the plaintiffs were participants. 
The defendants initially selected plan invest-
ment options in the form of retail shares instead 
of institutional shares and did not switch to in-
stitutional shares once those became available. 
The plaintiffs contend the defendants breached 
their duty of prudence by not switching from re-
tail shares to institutional shares with lower fees. 
During a bench trial, the court found a prudent 
fiduciary would have invested in the institutional 
shares and the defendants violated their duty of 
prudence. The defendants appealed to the Ninth 
Circuit, which affirmed this court opinion. The 
defendants appealed to the Supreme Court, 
which vacated the Ninth Circuit affirmance, spe-
cifically reversing the Ninth Circuit finding con-
cerning the statute of limitations. On remand, 
the Ninth Circuit agreed and remanded to this 
court to consider whether there was a breach of 
fiduciary duty. 

It is undisputed that the retail shares and in-
stitutional shares are identical except for the 
retail shares charging higher fees. It also is un-
disputed that the defendants did not switch plan 
mutual funds from retail shares to institutional 
shares in 2001 because they did not consider 
the institutional shares until 2003. The plaintiffs 
contend that, considering the duty to monitor 
plan investments, the defendants should have 
switched on August 16, 2001 or the day when 

institutional-class shares of funds became avail-
able, depending on the fund. The plaintiffs also 
contend the defendants breached their duty 
of prudence under ERISA and are obligated to 
make good to the plan all losses, including lost 
investment opportunities, resulting from that 
breach. The defendants argue that a hypothetical 
prudent fiduciary who did consider the institu-
tional shares would still have invested in at least 
some of the retail shares. 

The court finds that no prudent fiduciary 
would purposefully invest in higher cost retail 
shares out of an unsubstantiated and specula-
tive fear that, if the plan settlor were to pay more 
administrative costs, the plan settlor might re-
allocate all administrative costs to plan partici-
pants. The court also finds the defendants always 
knew, or should have known, that institutional 
shares existed. Because the institutional shares 
are otherwise identical to the retail shares, but 
with lower fees, a prudent fiduciary would know 
immediately that a switch was necessary. The 
defendants argue that once a prudent fiduciary 
decided to switch, two to five months would 
be necessary for the plan to actually make the 
switch. The court does not find this argument 
persuasive, noting that any of the specified tasks 
to be completed prior to switching shares could 
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have been completed after the switch. In addi-
tion, the court finds that even if the defendants 
successfully showed that it would take months to 
make the switch, they are nonetheless liable for 
losses beginning on August 16, 2001 or on the 
day the institutional funds became available.

The parties appropriately calculate the dam-
ages up to January 2011 as $7,524,424 by calcu-
lating profits the plan would have accrued if it in-
vested in the available institutional shares instead 
of the retail shares. Because the plan removed all 
mutual funds in 2011, the damages from 2001 to 

the present cannot be directly calculated as the 
losses from 2001 to 2011. The parties proposed 
four methods for determining how to calculate 
damages, and the court found the plan returns 
as a whole are a reasonable approximation of lost 
investment opportunities from 2011 to the pres-
ent. 

Accordingly, the court finds the defendants 
liable for breaching their fiduciary duty to moni-
tor plan investments and finds they are liable for 
at least $7.5 million beginning on August 16, 
2001 or the date when institutional shares be-
came available, if later.   

Tibble et al. v. Edison International et al., No. 2:07-cv-
05359-SVW-AGR (C.D.Cal. August 16, 2017).
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sentations or when precisely they were made. In 
contrast, the negligent misrepresentation claim 
is not subject to the heightened pleading stan-
dards of Rule 9(b). Negligent misrepresentation 
has the same elements as intentional misrepre-
sentation except the defendant need not know 
the statement is false if he or she carelessly or 
negligently fails to ascertain its falsity. The court 

finds the plaintiffs have sufficiently alleged neg-
ligent misrepresentation and allows the case to 
proceed. 

Accordingly, the court grants the defendant’s 
motion to dismiss the plaintiffs’ claim for inten-
tional misrepresentation and denies the defen-
dant’s motion to dismiss the plaintiffs’ claims of 
breach of contract, promissory estoppel and neg-
ligent misrepresentation.   

Thompson et al. v. American Airlines Group, No. 1:14-
cv-07980 (N.D.Ill. August 16, 2017). 
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