
benefits magazine december 201754

legal & legislative reporter

BENEFIT LITIGATION

401(k) Participant Not an Adequate 
Representative of Absent Plan Participants

T he U.S. District Court for the Eastern Dis-
trict of Pennsylvania grants the motions 
for judgment on the pleadings by the de-

fendant former employers and retirement plan 
against the plaintiff former construction worker.

The plaintiff is a former employee and partici-
pant in a defined contribution 401(k) plan that 
was governed by the Employee Retirement In-
come Security Act of 1974 (ERISA). The defen-
dants include the plaintiff ’s former employer, the 
retirement plan maintained by the employer and 
two other plan fiduciaries. The plan required the 
defendant employer to pay 25% of an employee’s 
prevailing wage compensation into the plan for 
each year of employment. Under the plan, par-
ticipants did not contribute any money and were 
100% vested in the plan at all times; however, 
the plan allowed participants to self-direct the 
investments in their respective accounts. The 
plaintiff alleges the defendant did not make any 
contributions on behalf of the plaintiff and other 
plan participants from 2010 through 2013. The 
plaintiff filed a complaint alleging five counts of 
breaches of fiduciary duty but did not name or 
identify the other plan participants. 

The defendants argue the plaintiff ’s claims 
under ERISA Section 502(a)(2) cannot be 
brought on behalf of the plan because the plain-
tiff failed to comply with Federal Rule of Civil 
Procedure 23 by only pleading a claim for indi-
vidual relief, rather than relief on behalf of the 
plan. In contrast, the plaintiff claims that he is 
not required to comply with Rule 23 and that 
he can proceed on behalf of the plan because 
ERISA Section 502(a)(2) allows a litigant to as-
sert claims on behalf of the entire plan or indi-
vidually. ERISA Section 502(a)(2) provides that 
a civil action may be brought by the Secretary 
of Labor or by a participant, beneficiary or fi-
duciary for appropriate relief under ERISA Sec-
tion 409. However, the statutory language under 
ERISA does not provide procedural guidelines 

that a plaintiff must follow in order to bring a 
claim on behalf of a plan, and there is no defini-
tive guidance from the Third Circuit Court of 
Appeals or the U.S. Supreme Court regarding 
these types of claims. 

This court finds that, regardless of whether 
the provisions of Rule 23 are required to be ap-
plied to an action brought under ERISA Section 
502(a)(2) on behalf of a plan, at the very least, 
a litigant must make an attempt to comply with 
some form of the Rule 23 mandates. Because the 
plaintiff has failed to allege he is an adequate rep-
resentative of absent plan participants and has 
failed to take any action that would indicate any 
of the precepts found in Rule 23 apply to him in 
his representative capacity, he cannot proceed on 
behalf of the plan. The court notes that although 
it is not necessary to bring an ERISA action as a 
class action, a plaintiff cannot proceed to protect 
the interests of absent plan participants without 
first taking adequate steps under the circum-
stances to demonstrate that he is an adequate 
representative.  

Based on the facts and circumstances here, 
the plaintiff failed to take steps to properly act 
in a representative capacity. The plaintiff ’s com-
plaint identifies him as the sole party bringing 
action and does not contain any allegation that 
he is seeking relief on behalf of the plan or in 
a representative capacity. The plaintiff also has 
not undertaken any procedural precautions to 
ensure the protection of other plan participants, 
including making any colorable attempt to noti-
fy other plan participants of this lawsuit, amend-
ing the complaint or setting forth facts demon-
strating that he is the proper party to represent 
the other plan participants. In addition, due to 
the limited funds available and the breadth of 
recovery sought, the plaintiff ’s claim for repre-
sentative capacity creates serious issues of claim 

continued on next page



december 2017 benefits magazine 55

legal & legislative reporter

preclusion, proper fund disbursement and im-
proper adjudication of absentee party rights.  

The plaintiff also requests leave to amend 
his complaint. The court finds that granting 
leave to amend at this stage in the litigation, af-
ter the case has proceeded for 2½ years, would 
cause undue delay and increased cost for both 
parties. The plaintiff has not previously sought 
leave to amend or pleaded or shown that he 
would be an adequate class representative or 
how his individualized claims would be typi-

cal of the claims of absent persons. The plain-
tiff is a former employee, and his interests are 
different from current employees. In addition, 
denying leave to amend would not end this 
litigation since the plaintiff may proceed in 
an individual capacity and absent participants 
may bring their own action against the defen-
dants regarding their participation in the plan. 
Accordingly, the court denies the plaintiff ’s 
motion for leave to amend his complaint and 
grants the defendants’ motions for judgment 
on the pleadings.   

Mendenhall v. Out of Site Infrastructure, Inc., et al., 
No. 14-4996 (E.D.Pa. August 4, 2017).
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spite the fact that they knew or should have 
known that such investment was imprudent as a 
retirement vehicle under ERISA Section 404(a). 
The duty of loyalty is breached when a plan ad-
ministrator participates knowingly and signifi-
cantly in deceiving plan beneficiaries in order to 
save the employer money at the expense of ben-
eficiaries. The plaintiffs claim the defendants had 
a conflict of interest because their compensation 
was tied to the company. The plaintiffs cite sev-
eral cases in support of their claim, but the court 
finds that in each of the cases cited there were 
allegations that went beyond compensation be-
ing tied to the price of company stock and that 
the defendants in these cases committed other 
actions where they knowingly misled, deceived 
or acted adversely to the interest of plan partici-
pants. The court finds the fact that the defendants 
owned company stock and maintained options 
and stock awards is insufficient to state a claim of 
breach of the duty of loyalty.

In addition, the plaintiffs set forth monitoring 
and co-fiduciary claims but concede that these 
are derivative of their prudence and disclosure 
claims. Because the plaintiffs have failed to state 
a claim for an underlying breach of fiduciary 
duty, the court dismisses their claims for failure 
to adequately monitor the fiduciaries. The plain-
tiffs’ final claim is that the defendant plan trustee 
failed to prudently and loyally manage plan assets. 
Section 403(a) of ERISA states that where a plan 
trustee is a directed trustee, it has no duty to assess 
the merits of a named fiduciary’s direction and no 
duty to reject that direction even if it was impru-
dent. The court finds the plaintiffs’ allegations do 
not rise to the level of limited, extraordinary cir-
cumstances that would establish a duty of inquiry 
for the directed trustee and, because there was no 
breach of duty on behalf of the other defendants, 
the plan trustee cannot be liable as a co-fiduciary 
for the same conduct. 

Accordingly, the court grants the defendants’ 
motion to dismiss.   

Roe et al. v. Arch Coal, Inc., et al., No. 4:15-cv-910 
(CEJ) (E.D.Mo. August 4, 2017).
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