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STOCK PLANS

Proposed Alternative Actions Fail  
in 401(k) Stock Challenge

The U.S. District Court for the Western Dis-
trict of Texas grants the motion by the de-
fendant board of directors for a supermar-

ket chain to dismiss an amended complaint by 
the plaintiff 401(k) plan participant concerning a 
breach of fiduciary duties under Section 502 of 
the Employee Retirement Income Security Act of 
1974 (ERISA).

The plaintiff is a former employee and plan 
participant of the company-sponsored 401(k) 
plan. The defendants are members of the board 
of directors for the employer and plan spon-
sor. In the plaintiff ’s first complaint, he alleged 
the supermarket and its board breached their 
fiduciary duties under Section 502 of ERISA 
by allowing employees to continue to invest in 
the company stock fund while it was artificially 
inflated due to an alleged widespread overpric-
ing scheme the defendants knew or should have 
known about. As a result of two governmental 
investigations, the public became aware of the 
overpricing scheme and, consequently, the stock 
price dropped. In its first order, the court agreed 

with the defendants’ argument that the plaintiff 
failed to make allegations sufficient under the 
standard outlined in Fifth Third Bancorp et al. v. 
Dudenhoeffer et al., 134 S.Ct. 2459 (2014). This 
standard requires plaintiffs to plausibly allege 
an alternative action consistent with securities 

laws and allege that a prudent fiduciary in the 
same circumstances would not have viewed the 
proposed alternative as more likely to harm the 
fund than to help it. The court found the plaintiff 
failed to meet the second requirement. 

The plaintiff now files an amended complaint 
against only three members of the supermarket 
board of directors. First, the plaintiff acknowl-
edges that the previously proposed alternative 
actions would have lowered the company stock 
price but argues that this is an insufficient basis 
for a prudent fiduciary to conclude the actions 
would do more harm than good, because doing 
nothing would have inevitably caused an even 
greater decline in stock price. The court finds 
this generalized argument is not specific enough 
to distinguish the case and is similar to the argu-
ments that failed in Whitley et al. v. BP, P.L.C., et 
al., 838 F.3d 523 (5th Cir. 2016).

The plaintiff then alleges the plan was a net 
purchaser of the company stock during the time 
it was artificially inflated, meaning the fund lost 
more money due to the overinflated stock value 
than it gained. The court finds this argument is 
flawed because anytime a fraud is disclosed to 
the market, there is a possibility that the market 
overcorrects. In addition, the Fifth Circuit find-
ing in Whitley tells us it is difficult to conclude 
an alternative that indisputably lowers the stock 
price possibly even lower than warranted would 
be clearly beneficial. The allegation also has the 
benefit of hindsight, and the plaintiff fails to 
prove the defendants could have known at the 
beginning of the class period that the fund would 
be net purchaser or net seller.

The plaintiff also proposes a new alternative 
action—directing a portion of the fund into a 
low-cost hedging product. The defendants claim 
this new alternative would fail the Dudenhoeffer 
test and a prudent fiduciary could conclude that it 
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The court finds this argument is 
flawed because anytime a fraud 
is disclosed to the market, there 
is a possibility that the market 
overcorrects.
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tive actions to protect plan participants from ar-
tificially inflated prices, including (1) refraining 
from purchasing stock by freezing purchases and/
or sales; (2) holding contributions in cash or oth-
er short-term investments instead of purchasing 
stock; (3) disclosing the material, nonpublic infor-
mation; (4) sending targeted letters to plan par-
ticipants encouraging diversity of investments; (5) 
seeking guidance from the Department of Labor, 
SEC and other outside experts; or (6) resigning as 
fiduciaries. However, the court finds the plaintiffs 
have failed to plausibly allege that a prudent fidu-
ciary could not have concluded that these alter-
native actions would do more harm than good in 
the circumstances and, therefore, did not meet the 
Dudenhoeffer pleading standard. 

The plaintiffs’ claim for breach of the duty of 
loyalty also fails. The defendants argue the plain-

tiffs’ theories for this claim are simply the claims 
for breach of the duty of prudence in disguise. The 
plaintiffs’ argument admits the similarity, and the 
court finds that even if the claims are not deriva-
tive, they still do not state a plausible breach of the 
duty of loyalty. The plaintiffs do not plead a single 
misleading or inaccurate statement made by the 
defendants, who are only plan committee mem-
bers or administrators, and do not allege the de-
fendants acted in a fiduciary capacity when mak-
ing any challenged statements. Thus, they failed 
to plausibly allege a breach of the duty of loyalty. 
In addition, because the plaintiffs fail to plausibly 
plead a breach of any fiduciary duty under the Ex-
change Act or ERISA, their claim of co-fiduciary 
liability also fails. 

Accordingly, the court grants the defendants’ 
motions to dismiss the securities action and the 
ERISA action.  

In re: Target Corporation Securities Litigation, No. 16-
cv-01315 (JNE/BRT) (D.Minn. July 31, 2017).
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would be more likely to harm the fund than help 
it. Specifically, the defendants point to Section 
404 of ERISA and claim this would be a change 
in investment options and that they would be 
required to give notice to plan participants. The 
plaintiff argues that purchasing a hedging prod-
uct does not require disclosure but fails to ad-
dress why this would not qualify as a qualified 
change in investment options as stated in Section 
404 of ERISA. The court concludes that while it 

is conceivable there may have been a way for the 
defendants to take this proposed alternative ac-
tion without sending notice to plan participants, 
it does not reach the level of plausibility required 
and that the defendants acted reasonably under 
the circumstances. Accordingly, the court finds 
the plaintiff has failed to state a claim meeting 
the requirements outlined in Dudenhoeffer.

Finally, the plaintiff requests leave to amend 
the complaint. The court finds this futile and, 
therefore, denies leave to amend.  

Martone et al. v. Robb III et al., No. 1:15-cv-877-RP 
(W.D.Tex. August 2, 2017).
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