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FIDUCIARY DUTIES
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Retail Corporation Defeats Lawsuits  
Concerning Stock Losses

T he U.S. District Court for the District of 
Minnesota grants motions by the defen-
dant retail corporation to dismiss plaintiff 

shareholders’ complaints brought under the Secu-
rities Exchange Act of 1934 and the Employee Re-
tirement Income Security Act of 1974 (ERISA).

The plaintiffs are shareholders of the defendant 
retail corporation stock and participants in the 
401(k) plan of the corporation. The defendants in-
clude a large retailer based in the United States and 
its current and former agents. In January 2011, the 
defendant corporation announced it would open 
stores in Canada starting in 2013. The defendant 
corporation chose to use a different, new set of 
supply chain systems for the expansion because 
extending its existing U.S. systems would have 
been too complex and taken too much time. The 
new supply chain systems suffered from systemic 
problems, and the defendant incurred significant 
net operating losses. As a result, the CEO of the 
corporation resigned, the president was terminat-
ed and, in January 2015, the defendant announced 
it would discontinue operating in Canada and file 
for insolvency protection.

The plaintiffs allege the defendants made a 
series of false and/or misleading statements re-
garding the performance and supply chain of the 
expansion. The plaintiffs assert causes of action 
under Section 10(b) of the Exchange Act, which 
makes it unlawful for any person in connection 
with the purchase or sale of any security to use or 
employ any manipulative or deceptive device that 
violates the Securities and Exchange Commission 
(SEC) rules. SEC Rule 10b-5 makes it unlawful to 
make any untrue statement of a material fact or to 
omit to state a material fact in order to make the 
statements made, in the light of the circumstances 
under which they were made, not misleading. To 
survive the motion to dismiss, the plaintiffs must 
plead facts with the level of particularity required 
by the Private Securities Litigation Reform Act 
of 1995 (PSLRA). The most rigorous part of this 

standard is to specify why a statement was false 
or misleading when it was made. In this case, 
the plaintiffs identify several specific statements 
they allege are misleading, but they fail to iden-
tify specific problems. The plaintiffs provide only 
the expansive, undefined explanation that the 
supply chain suffered from systemic problems. 
Such broad allegations without specific facts are 
insufficient to comply with the PSLRA mandate 
that plaintiffs specify why statements were false or 
misleading at the time the statements were made. 
Accordingly, the court grants the defendants’ mo-
tion to dismiss allegations under Section 10(b) of 
the Exchange Act. 

The plaintiffs also allege the defendants 
breached their duties of prudence and loyalty un-
der ERISA Sections 404(a)(1)(B), 404(a)(1)(A) 
and 405 by failing to take steps to protect plan 
participants from drops in the corporation stock 
price resulting from the expansion failure. The 
plaintiffs argue the defendants had inside, non-
public information about systemic supply chain 
problems with the expansion that indicated im-
minent failure and, since the information was not 
public, it led to artificially inflated stock prices. As 
such, the plaintiffs believe the defendants had a 
duty to protect plan participants from future price 
drops.

The defendants argue they did not breach any 
fiduciary duties. The Supreme Court has held that 
in order for plaintiffs to state a claim for breach of 
the duty of prudence on the basis of inside infor-
mation, they must plausibly allege an alternative 
action that fiduciaries could have taken that was 
consistent with securities laws and that a prudent 
fiduciary in the same circumstances would not 
have viewed as more likely to harm than to help 
it. See Fifth Third Bancorp et al. v. Dudenhoeffer 
et al., 134 S.Ct. 2459 (2014). The plaintiffs allege 
the defendants should have taken certain alterna-
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tive actions to protect plan participants from ar-
tificially inflated prices, including (1) refraining 
from purchasing stock by freezing purchases and/
or sales; (2) holding contributions in cash or oth-
er short-term investments instead of purchasing 
stock; (3) disclosing the material, nonpublic infor-
mation; (4) sending targeted letters to plan par-
ticipants encouraging diversity of investments; (5) 
seeking guidance from the Department of Labor, 
SEC and other outside experts; or (6) resigning as 
fiduciaries. However, the court finds the plaintiffs 
have failed to plausibly allege that a prudent fidu-
ciary could not have concluded that these alter-
native actions would do more harm than good in 
the circumstances and, therefore, did not meet the 
Dudenhoeffer pleading standard. 

The plaintiffs’ claim for breach of the duty of 
loyalty also fails. The defendants argue the plain-

tiffs’ theories for this claim are simply the claims 
for breach of the duty of prudence in disguise. The 
plaintiffs’ argument admits the similarity, and the 
court finds that even if the claims are not deriva-
tive, they still do not state a plausible breach of the 
duty of loyalty. The plaintiffs do not plead a single 
misleading or inaccurate statement made by the 
defendants, who are only plan committee mem-
bers or administrators, and do not allege the de-
fendants acted in a fiduciary capacity when mak-
ing any challenged statements. Thus, they failed 
to plausibly allege a breach of the duty of loyalty. 
In addition, because the plaintiffs fail to plausibly 
plead a breach of any fiduciary duty under the Ex-
change Act or ERISA, their claim of co-fiduciary 
liability also fails. 

Accordingly, the court grants the defendants’ 
motions to dismiss the securities action and the 
ERISA action.  

In re: Target Corporation Securities Litigation, No. 16-
cv-01315 (JNE/BRT) (D.Minn. July 31, 2017).
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would be more likely to harm the fund than help 
it. Specifically, the defendants point to Section 
404 of ERISA and claim this would be a change 
in investment options and that they would be 
required to give notice to plan participants. The 
plaintiff argues that purchasing a hedging prod-
uct does not require disclosure but fails to ad-
dress why this would not qualify as a qualified 
change in investment options as stated in Section 
404 of ERISA. The court concludes that while it 

is conceivable there may have been a way for the 
defendants to take this proposed alternative ac-
tion without sending notice to plan participants, 
it does not reach the level of plausibility required 
and that the defendants acted reasonably under 
the circumstances. Accordingly, the court finds 
the plaintiff has failed to state a claim meeting 
the requirements outlined in Dudenhoeffer.

Finally, the plaintiff requests leave to amend 
the complaint. The court finds this futile and, 
therefore, denies leave to amend.  

Martone et al. v. Robb III et al., No. 1:15-cv-877-RP 
(W.D.Tex. August 2, 2017).
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