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STOCK PLANS

Employees Fail to Allege Sufficient Facts  
in Stock Loss Lawsuit

T he U.S. District Court for the Western Dis-
trict of Oklahoma grants the motion by the 
defendant natural gas company to dismiss 

consolidated class action claims by plaintiff 401(k) 
plan participants concerning stock losses after the 
plaintiffs failed to meet special circumstances re-
quired by a recent U.S. Supreme Court decision.

The plaintiffs were participants and beneficia-
ries of a 401(k) plan. The defendants include the 
trust company that acted as plan trustee and the 
natural gas company that was the employer spon-
soring the plan. The defendant trust company was 
not a party to the plan and had a duty to invest 
and reinvest trust assets pursuant to instructions 
from certain fiduciaries. The plaintiffs claim the 
defendants breached their fiduciary duties by re-
taining company stock as an investment option in 
the plan despite its decline and when a reasonable 
fiduciary would have done otherwise. They allege 
the defendants knew or should have known the 
stock was artificially inflated, the company was in 
extremely poor financial condition and the com-
pany faced extremely poor long-term prospects, 
making the stock an imprudent investment option 
for the plan. These claims are based off of public 
information regarding the gradual decline of the 
company into bankruptcy and the plaintiffs’ claim 
that, due to the amount of public information 
available, the defendant trust company had a duty 
to disregard any instruction to invest plan assets 
in company stock.

A significant portion of plan assets, approxi-
mately 34% and 36%, respectively, in 2012 and 
2013, consisted of company stock. Any significant 
fluctuation in the market value of this stock could 
impact the net assets of the plan as well as indi-
vidual participant account balances. When invest-
ment options were evaluated, certain options were 
placed on a watch list due to underperformance. 
The company stock was never removed or put on 
this watch list despite declining drastically over 
the course of several years due to the company 

overstating the amount of oil relative to natu-
ral gas and, therefore, the economic value of the 
investment in a region the company was explor-
ing and developing. Over the course of this time, 
some of the publicly available information that 
the plaintiffs claim made the stock an imprudent 
investment at the time include the rating of com-
pany stock being downgraded from Buy to Neu-
tral to Sell, shares dropping, a debt-to-equity ratio 
reaching 3.8 (meaning the company had nearly 
four times more debt than equity) and the com-
pany laying off employees. The benefits commit-
tee met several times a year and each time elected 
to keep company stock as an investment option 
or did not discuss it. At one subsequent August 
2012 meeting, the benefits committee concluded 
that offering the stock as an investment option 
was required by the plan and, even if it was not 
required, it was appropriate to keep it. Subsequent 
benefit committee meetings throughout 2012 to 
2015 resulted in the same outcome of keeping the 
company stock as an investment option.

The plaintiffs contend that, given the amount of 
public information regarding the financial condi-
tion of the company, the defendants had a duty to 
disregard instructions from the benefits commit-
tee to invest plan assets into company stock. The 
defendant trust company claims it was a directed 
trustee, meaning it had no authority or discretion 
over plan assets, exercised no fiduciary duties with 
respect to the wrongs alleged by the plaintiffs and 
simply did what it was directed to do. The defen-
dants claim the plaintiffs did not state a plausible 
claim under the applicable standards as to fiducia-
ries having discretionary authority with respect to 
investment decisions, which were clarified by the 
Supreme Court decision in Fifth Third Bancorp et 
al. v. Dudenhoeffer et al., 134 S.Ct. 2459 (2014). 
Dudenhoeffer limited claims involving employee 
stock ownership plans by holding that “allegations 
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that a fiduciary should have recognized from pub-
licly available information alone that the market 
was over- or undervaluing the stock are implau-
sible as a general rule, at least in the absence of 
special circumstances.” Therefore, a claim based 
on publicly available information, such as news-
paper articles, is generally insufficient to state a 
claim. The Supreme Court did not provide guid-
ance as to what a special circumstance would en-
tail; however, various courts have found special 
circumstances to be akin to accounting irregulari-
ties, misappropriation of insider information or 
another action that affects the market reliability of 
the price of the stock.

The plaintiffs do not dispute that the defen-
dant trust company was a directed trustee. The 
issue is whether this status is sufficient to absolve 
it of liability for following directions given by 
the benefits committee. The Employee Retire-
ment Income Security Act of 1974 (ERISA) has 
a directed trustee provision in Section 1103(a)(1). 
This provision provides that directed trustees 
escape liability only if they rely upon directives 
that align with plan terms and are not contrary to 
ERISA. A directed trustee cannot, however, com-
ply with directives the trustee knows or ought to 
know violate fiduciary duties to the beneficiaries, 
and the trustee still must conform to the prudent 

person standard of care. The fiduciary duties of a 
directed trustee are extremely narrow. The court 
finds the plaintiffs’ complaint supports a finding 
that the defendant trust company was acting as a 
fiduciary in its management and handling of plan 
assets and was obligated to discharge its duties 
with respect to the plan solely in the interest of 
the participants and beneficiaries with the care, 
skill, prudence and diligence under the circum-
stances then prevailing that a prudent person 
acting in a like capacity and familiar with such 
matters would use in the conduct of an enterprise 
of a like character and with like aims. The court 
also finds the standard in Dudenhoeffer applies to 
the plaintiffs’ claims and concludes the plaintiffs 
must plead facts sufficient to meet the special cir-
cumstances requirement of Dudenhoeffer. While 
the Tenth Circuit has not addressed the ques-
tion of special circumstances, this court finds the 
plaintiffs have not plausibly alleged the existence 
of such since the type of circumstances here have 
not been considered a special circumstance un-
der Dudenhoeffer by other courts. 

Accordingly, the court grants the defendants’ 
motion to dismiss and grants the plaintiffs leave 
to file an amended complaint. The court also 
dismisses claims for co-fiduciary liability and 
concludes the plaintiffs are not entitled to a jury 
trial.   

Gernandt Jr. et al. v. SandRidge Energy Inc. et al., No. 
CIV-15-834-D (W.D.Okla. July 28, 2017).

ties but instead address limits to the defendant’s 
financial obligations during the contract. Even if 
the clauses continued to apply after the applicable 
CBAs, they do not promise any post-CBA benefits 
to any retirees, and the plaintiffs have not identi-
fied any language to the contrary.

The plaintiffs also originally alleged that termi-
nating the plans constituted a breach of fiduciary 
duty under ERISA Section 404 but have aban-
doned this claim by failing to oppose the defen-
dant’s request for dismissal of this claim. Accord-
ingly, the court grants the defendant’s motion to 
dismiss.   

IUE-CWA et al. v. General Electric Company, No. 4:15-
cv-2301 (N.D.Ohio July 28, 2017).
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