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the plan, including procedures for obtaining benefits. Here, 
there was nothing in the record to indicate that Barton had 
been told to keep a log of his hours during the course of his 
employment. 

On remand, Barton will be required to put forth a prima 
facie case showing that he is entitled to pension benefits. If 
successful, the burden will shift to the defending entity. Bar-
ton will be required to put forth objective proof, and the dis-
trict court may disregard self-serving declarations and state-
ments of conclusion. 

Disagreeing with the majority’s burden-shifting analysis, 
the dissent argued that the majority decision goes against 
precedent and basic ERISA principles. The dissent further 
argued that the majority decision is contrary to the Supreme 
Court’s direction that courts should not make “ad hoc excep-
tions” to the abuse-of-discretion standard. The dissent argued 
that under deferential review, such as abuse of discretion, the 
courts should consider only whether the claimant has shown 
that the administrator’s decision was unreasonable (e.g., il-
logical, implausible or without support). Even when a court 
reviews the administrator’s decision de novo, the burden of 
proof should remain with the claimant. The dissent is con-
cerned that otherwise a claimant may be eligible for benefits 
whenever the record is incomplete or unavailable. 

Plan Language Allows Offset of LTD Benefits  
by Social Security Benefits

Troiano v. Aetna Life Insurance Company et al., 844 F.3d 35 
(1st Cir. Dec. 16, 2016). 
Long-term disability benefits are offset by the gross pretax 
amount of Social Security Disability Insurance benefits.

The plaintiff, Debra Troiano, is a former employee of Elec-
tric Boat Corporation, a subsidiary of the defendant General 
Dynamics Corporation (GDC). During the course of Troia-
no’s employment from 1988 to 2003, she participated in the 
GDC long-term disability (LTD) plan. The plan was funded 
and administered by the defendant Aetna Life Insurance 
Company. Under the provisions of the plan, LTD benefits 
were subject to offset by “other income benefits.”

Troiano received LTD benefits from December 2003 

through March 2010. In October 2009, an administrative 
law judge determined that Troiano was entitled to monthly 
Social Security Disability Insurance (SSDI) benefits as of 
January 2004, and Troiano received a lump-sum payment for 
the amount that had been due to her through January 2010. 
Thereafter, in April 2010, Aetna informed Troiano that it 
would offset her LTD benefits by the gross amount of her So-
cial Security income. Aetna further sought reimbursement 
for the $126,526 it had overpaid Troiano between January 
2004 and March 2010. 

Troiano requested that Aetna offset her benefits by the 
net amount rather than the gross amount of her Social Se-
curity income. Aetna denied Troiano’s request, indicating 
that it was “industry standard” to offset by the gross amount. 
Litigation ensued. In her complaint, Troiano alleged that 
Aetna had breached its fiduciary duty and sought a declara-
tion “that her past and future LTD benefits should be offset 
against the SSDI benefits she was awarded minus any income 
taxes she was assessed on such benefits.” 

The district court held a hearing on Troiano’s motion for 
an order compelling production of privileged documents 
and for discovery. Troiano’s motion was denied, as the dis-
trict court noted that “discovery was the exception” in ERISA 
cases and Troiano “faced a heavy burden of narrowing the 
discovery request and tailoring it to those bits of informa-
tion that she needed in order to respond to the defendants’ 
summary judgment motion.” The district court determined 
that Troiano failed to meet this burden and that it would not 
allow her “fishing expedition.” Troiano’s request for “conflict 
discovery” under Metropolitan Life Insurance Co. v. Glenn, 
554 U.S. 105 (2008), was also denied as the court determined 
that Troiano’s case was not a “denial of benefits” case. Aetna’s 
motion for summary judgment was granted, and Troiano ap-
pealed. 

In its de novo review, the First Circuit noted that the plan 
language repeatedly states the LTD benefits will be offset by 
other income benefits that are “payable” to the beneficiary or 
her dependents. (Emphasis in original.) The plan further de-
termined that a monthly benefit payment would be “minus 
all other income benefits,” and the plan defines other income 
benefits to “include those, due to your disability or retire-
ment, which are payable to: you; your spouse; your children; 



fourth quarter 2017 benefits quarterly 47

legal update

your dependents.” Noting that the Eighth Circuit Court of 
Appeals has reached the same conclusion in Parke v. First 
Reliance Standard Life Ins. Co., 368 F.3d 999, 1005 (8th Cir. 
2004), the First Circuit held that Aetna was allowed to offset 
Troiano’s LTD payments by the gross amount of her Social 
Security income—the amount that the was eligible to receive 
regardless of the taxes that she may need to pay on the gross 
sum.

The First Circuit further dismissed Troiano’s attempt to 
invoke the contra proferentem canon, which “counsels that 
the policy terms must be strictly construed against the in-
surer and in favor of the insured . . . when courts undertake 
de novo review of plan interpretations.” (Emphasis added.) 
This canon, however, only applies in circumstances in which 
the plan language is ambiguous, and the plan language was 
not ambiguous in this case. The denial of Troiano’s motion to 
compel discovery was upheld. 

Civil Marriage Certificate Requirement for  
Health Insurance Coverage Upheld

Abdus-Shahid et al. v. Mayor and City Council of Baltimore, 
_Fed. Appx._, 2017 WL 35725, 129 Fair Empl.Prac.Cas. (BNA) 
1529, (4th Cir. Jan. 4, 2017). 
Individual is unable to prevail on Title VII religious discrimination 
claim as a result of his inability to furnish a civil marriage certifi-
cate. Employer’s requirement for a civil marriage to establish 
spouse’s health coverage was generally applicable and neutral to-
ward religion.

The plaintiffs, Idris Abdus-Shahid and Bayina Jones, were 
married in an Islamic ceremony in Baltimore, Maryland and 
never obtained a marriage license and/or marriage certifi-
cate. The plaintiffs believe that their relationship is governed 
by Islamic law and obtaining a marriage license is contrary 
to their beliefs. Abdus-Shahid worked as civil engineer for 
the City of Baltimore Department of Transportation and had 
health insurance for himself and his family through the city. 
Following a citywide audit, Abdus-Shahid’s spouse’s health 
insurance was revoked because he could not provide an of-
ficial court-certified state marriage certificate. 

Abdus-Shahid filed suit, claiming infringement of the 
exercise of religion as well as religious discrimination as to 

the terms and conditions of his employment. Abdus-Shahid 
asked for an order for the city to recognize his marriage. 
The city argued that its policy was facially neutral (did not 
discriminate against a particular group) and did not ham-
per the free exercise of religion. Abdus-Shahid contended 
that the policy served no legitimate purpose and was not 
a law of general applicability but rather imposed an unfair 
burden on adherents of any religion who sought recogni-
tion of a religious marriage. The district court dismissed the 
complaint. 

The decision was affirmed on appeal. The plaintiffs could 
not prevail on their claim under the First Amendment 
free exercise clause because an individual is not excused 
from complying with valid and neutral laws of general ap-
plicability. Here, the city requirement for a court-issued 
certificate before recognizing any marriage for health in-
surance eligibility is “a valid and neutral law of general ap-
plicability” and the requirement is “facially neutral.” The 
plaintiffs did not prevail on their other claims for failing to 
fulfill notice requirements (claim under the Maryland Lo-
cal Government Tort Claims Act) and for failure to pursue 
administrative remedies (Title VII religious discrimina-
tion claim). 

The practical implication of this case is that it is important 
to ensure that policies are facially neutral and of general ap-
plicability in order to defend against a claim that the policy 
prevents or hampers the free exercise of religion.

Failure to Timely Produce Plan Documents 
Warrants Statutory Penalty

Lee v. ING Groep, N.V., 829 F.3d 1158, 62 Employee Benefits 
Cas. 1712 (9th Cir. July 25, 2016 ___Fed. Appx.___, WL 
6311867 (9th Circ. October 28, 2016). 
A penalty against a plan administrator for failing to timely pro-
duce plan documents concerning a participant’s claim for long-
term disability benefits is warranted under ERISA. However, a 
penalty is not warranted under ERISA for the failure to timely pro-
duce e-mail communications.

Former ING Investment Management, LLC, employee 
Curtis Lee applied for long-term disability (LTD) benefits 
under the ING LTD plan. On January 20, 2010, the claims 


