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your dependents.” Noting that the Eighth Circuit Court of 
Appeals has reached the same conclusion in Parke v. First 
Reliance Standard Life Ins. Co., 368 F.3d 999, 1005 (8th Cir. 
2004), the First Circuit held that Aetna was allowed to offset 
Troiano’s LTD payments by the gross amount of her Social 
Security income—the amount that the was eligible to receive 
regardless of the taxes that she may need to pay on the gross 
sum.

The First Circuit further dismissed Troiano’s attempt to 
invoke the contra proferentem canon, which “counsels that 
the policy terms must be strictly construed against the in-
surer and in favor of the insured . . . when courts undertake 
de novo review of plan interpretations.” (Emphasis added.) 
This canon, however, only applies in circumstances in which 
the plan language is ambiguous, and the plan language was 
not ambiguous in this case. The denial of Troiano’s motion to 
compel discovery was upheld. 

Civil Marriage Certificate Requirement for  
Health Insurance Coverage Upheld

Abdus-Shahid et al. v. Mayor and City Council of Baltimore, 
_Fed. Appx._, 2017 WL 35725, 129 Fair Empl.Prac.Cas. (BNA) 
1529, (4th Cir. Jan. 4, 2017). 
Individual is unable to prevail on Title VII religious discrimination 
claim as a result of his inability to furnish a civil marriage certifi-
cate. Employer’s requirement for a civil marriage to establish 
spouse’s health coverage was generally applicable and neutral to-
ward religion.

The plaintiffs, Idris Abdus-Shahid and Bayina Jones, were 
married in an Islamic ceremony in Baltimore, Maryland and 
never obtained a marriage license and/or marriage certifi-
cate. The plaintiffs believe that their relationship is governed 
by Islamic law and obtaining a marriage license is contrary 
to their beliefs. Abdus-Shahid worked as civil engineer for 
the City of Baltimore Department of Transportation and had 
health insurance for himself and his family through the city. 
Following a citywide audit, Abdus-Shahid’s spouse’s health 
insurance was revoked because he could not provide an of-
ficial court-certified state marriage certificate. 

Abdus-Shahid filed suit, claiming infringement of the 
exercise of religion as well as religious discrimination as to 

the terms and conditions of his employment. Abdus-Shahid 
asked for an order for the city to recognize his marriage. 
The city argued that its policy was facially neutral (did not 
discriminate against a particular group) and did not ham-
per the free exercise of religion. Abdus-Shahid contended 
that the policy served no legitimate purpose and was not 
a law of general applicability but rather imposed an unfair 
burden on adherents of any religion who sought recogni-
tion of a religious marriage. The district court dismissed the 
complaint. 

The decision was affirmed on appeal. The plaintiffs could 
not prevail on their claim under the First Amendment 
free exercise clause because an individual is not excused 
from complying with valid and neutral laws of general ap-
plicability. Here, the city requirement for a court-issued 
certificate before recognizing any marriage for health in-
surance eligibility is “a valid and neutral law of general ap-
plicability” and the requirement is “facially neutral.” The 
plaintiffs did not prevail on their other claims for failing to 
fulfill notice requirements (claim under the Maryland Lo-
cal Government Tort Claims Act) and for failure to pursue 
administrative remedies (Title VII religious discrimina-
tion claim). 

The practical implication of this case is that it is important 
to ensure that policies are facially neutral and of general ap-
plicability in order to defend against a claim that the policy 
prevents or hampers the free exercise of religion.

Failure to Timely Produce Plan Documents 
Warrants Statutory Penalty

Lee v. ING Groep, N.V., 829 F.3d 1158, 62 Employee Benefits 
Cas. 1712 (9th Cir. July 25, 2016 ___Fed. Appx.___, WL 
6311867 (9th Circ. October 28, 2016). 
A penalty against a plan administrator for failing to timely pro-
duce plan documents concerning a participant’s claim for long-
term disability benefits is warranted under ERISA. However, a 
penalty is not warranted under ERISA for the failure to timely pro-
duce e-mail communications.

Former ING Investment Management, LLC, employee 
Curtis Lee applied for long-term disability (LTD) benefits 
under the ING LTD plan. On January 20, 2010, the claims 
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administrator for Lee’s LTD plan indicated that it did not 
have sufficient evidence of Lee’s continuing disability to 
prove further disability benefits. Thereafter, on February 5, 
2010, Lee, through counsel, wrote two letters requesting cer-
tain documents.

In the first letter, addressed to ING’s North America 
counsel, Lee requested “copies of all relevant communica-
tions . . . concerning Curtis Lee and his claims for disability 
benefits” and specifically referenced e-mail communications. 
ING counsel interpreted this letter as a request for “all docu-
ments relevant to Curtis’s claim for benefits.” In the second 
letter addressed to counsel for the claims administrator, 
Lee, through counsel, requested all documents relevant to 
his claim. On November 9, 2011, ING North America pro-
duced the requested e-mails. On March 11, 2013, ING North 
America produced a copy of the plan document.

Lee filed suit against ING, among others, seeking statuto-
ry penalties for the failure to timely produce the documents 
that he had requested. The district court granted summary 
judgment to Lee on his claim, imposing a penalty on ING. 
An appeal ensued.

In this decision, the Ninth Circuit noted that under 29 
USC §1132(c)(1), a plan administrator that “fails or refuses to 
comply with a request for any information which such admin-
istrator is required by this subchapter to furnish . . . within 30 
days after such request may in the court’s discretion be per-
sonally liable to such participant or beneficiary in the amount 
of up to $100 a day from the date of such failure or refusal.” In 
light of the foregoing, the Ninth Circuit affirmed the district 
court’s imposition of a statutory penalty on ING for its failure 
to timely produce the plan documents, noting, among other 
things, that counsel for ING North America had interpreted 
it as a request for all of the documents relevant to Lee’s claims. 

However, the Ninth Circuit did not agree and vacated 
the district court’s imposition of a statutory penalty on 
ING for its failure to timely produce e-mails. In its deci-
sion, the Ninth Circuit noted that the First, Second, Third, 
Sixth, Seventh, Eighth and Tenth Circuits, along with other 
district courts in the Ninth Circuit, have agreed with ING’s 
position that “a failure to follow claims procedures im-
posed on benefits plans, as outlined in 29 USC §1133 and 
29 CFR §2560.503-1, cannot give rise to a penalty under 29 

USC §1132(c)(1).” The Ninth Circuit joins its sister circuits, 
holding that ING cannot be held liable for statutory penal-
ties for its failure to timely produce the e-mails as “penal-
ties under 29 USC §1132(c)(1) can only be assessed against 
‘plan administrators’ for failing to produce documents that 
they are required to produce as plan administrators. 29 
CFR §2560.503-1(h)(2)(iii) does not impose any require-
ments on plan administrators, and so cannot form the basis 
for a penalty under 29 USC §1132(c)(1).”

The case was remanded so that the district court could 
determine the proper statutory penalty for ING’s failure to 
timely produce the plan documents only.

In a related case, Lee claimed that he had applied for and 
been granted LTD benefits beginning January 2009, which 
were later terminated in December 2009. He did not retire, 
and his employment was terminated in June 2010. The court 
granted summary judgment in favor of the company on Lee’s 
claims that both he and his LTD benefits were wrongfully 
terminated. Lee’s refusal to attend an independent medical 
evaluation was sufficient reason to justify the benefits ter-
mination. Lee’s retaliatory discharge claims fails because he 
failed to timely file his claim. The court also found that the 
district court did not err in rejecting Lee’s request for equi-
table tolling or equitable estoppel.

Ninth Circuit Remands LTD Claim Denial for 
Failure to Provide Sufficient Information

Scoles v. Intel Corp. Long Term Disability Benefit Plan, 657 
Fed.Appx. 667, 62 Employee Benefits Cas. 1477 (9th Cir. July 
29, 2016). 
Judicial review of denial of claim under an abuse-of-discretion 
standard was warranted since the plan administrator removed any 
conflict of interest by delegating the duty to decide benefit claims 
to unconflicted third parties. The denial could not be upheld even 
under an abuse-of-discretion standard because discontinuing the 
benefit and issuing the decision on the first-level administrative 
appeal did not (a) engage in the required meaningful dialogue with 
the participant, (b) provide the participant with any guidance as to 
why the medical evidence that she provided was insufficient, (c) 
provide guidance as to the meaning of objective medical findings in 
mental health context, (d) explain why she was ineligible for bene-
fits despite receiving social security disability insurance benefits, 
and (e) explain precise reasons for denial on review.


