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Autism Treatment Coverage Suit Proceeds

T he U.S. District Court for the Northern Dis-
trict of Alabama grants in part and denies in 
part the motion by the defendant health in-

surance company to dismiss the plaintiff health 
care plan participant’s claims under the Employee 
Retirement Income Security Act of 1974 (ERISA). 

The plaintiff is a beneficiary of the retiree health 
care plan of his former employer and represents 
himself, his minor child and a proposed class of 
similarly situated plaintiffs. The defendants are the 
plan administrator and a third-party claims admin-
istrator for the plan—Both are fiduciaries under 
ERISA. The plaintiff ’s son has severe autism, and 
his doctors recommended applied behavior analysis 
(ABA) therapy. This treatment is not recognized as 
an established necessary medical treatment by Med-
icaid and is not expressly covered under the plan, 
although the plan does provide coverage for mental 
illness that includes autism. The plaintiff requested 
that the plan precertify ABA treatment in 2012. This 
request was denied, even though the plan did pay 
two postservice claims for ABA therapy. On May 
11, 2015, the plaintiff requested precertification of 
ABA therapy in a letter. The defendant third-party 
administrator responded on May 28, stating that 
the plaintiff ’s intent was unclear and that it would 
not treat the May 11 letter as an appeal. Several 
other letters were exchanged between the plaintiff 
and the defendants until the plaintiff ’s counsel re-
quested a final determination on December 7, 2015. 
The defendants never responded and, on January 
21, 2016, the plaintiff filed this lawsuit claiming a 
breach of fiduciary duties under ERISA Section 
404(a)(1) (Count One), recovery of benefits and a 
declaration clarifying his right to present and future 
benefits under the plan pursuant to ERISA Section 
502(a)(1)(B) (Count Two), and injunctive and eq-
uitable relief pursuant to ERISA Section 502(a)(3) 
(Count Three). The plaintiff has conceded that his 
claim of breach of fiduciary duty under ERISA Sec-
tion 404(a) should be dismissed for failure to state a 
claim upon which relief can be granted.

The defendants contend that all of the plaintiff ’s 
claims should be dismissed because he does not have 
a right to sue. Under the plan, a participant is not en-
titled to benefits until he or she submits a claim ac-
cording to plan claims procedures. The defendants 
argue that the plaintiff did not submit a claim for the 
precertification of ABA therapy and did not exhaust 
his administrative remedies before filing suit. The 
defendants also contend that the plaintiff did not 
perfect his claim because he failed to provide suf-
ficient information. They point to specific articles in 
the plan and the summary plan description (SPD) 
that detail the information required to constitute a 
claim. However, the court finds that the plaintiff did 
provide the information necessary to process his 
claim and, to the extent that he failed to do so, it was 
the defendants’ obligation to advise him of this fact 
in a timely and precise fashion, which they failed to 
do. The defendants claim the plaintiff ’s May 11 let-
ter was ambiguous. But ERISA guidelines make it 
clear that, in the event that the plaintiff ’s claim was 
ambiguous, it was the defendants’ responsibility to 
investigate. Nothing in the defendants’ correspon-
dence suggests that they sought to resolve this ambi-
guity. In addition, a customer service representative 
for the defendants referred to the plaintiff ’s letters 
as a claim, which shows that the defendants’ own 
records reflect that the plaintiff had an open claim. 
The court finds that there is no basis that the plain-
tiff failed to submit a claim. The court also finds 
that the plaintiff has provided detailed allegations 
and supporting documents regarding his attempts 
to present and exhaust his claim. It is clear that the 
defendants are responsible for the failures in the ad-
ministrative process. Therefore, the court finds that 
the plaintiff is excused from the requirement of ad-
ministrative exhaustion.

In Count Three, the plaintiff asserts a claim for 
injunctive and equitable relief pursuant to ERISA 
Section 502(a)(3). More specifically, the plaintiff 
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The plaintiff also fails to explicitly set out a 
misrepresentation claim as one of its counts. The 
court finds that the plaintiff has abandoned any 
alleged misrepresentation claim because it failed 
to address this claim in its opposition to the de-
fendant’s motion for summary judgment. Even if 
the plaintiff had not abandoned its misrepresen-
tation claim, the court agrees with the defendant 
that the plaintiff has failed to establish such a 
claim. The plaintiff cannot show that the defen-
dant made a material representation because the 
only representation made was by the PPO insur-
ance plan, not the defendant plan. The plaintiff 
also cannot show the existence of extraordinary 
circumstances because there were no repeated 
oral or written representations made; in fact, 

there was no representation made to the plaintiff 
that coverage would be provided. 

Finally, the court finds that the plaintiff 
failed to exhaust the administrative remedies 
of the plan as required by ERISA by appealing 
some, but not all, of the claim denials made by 
the defendant. Because the court finds that the 
defendant’s refusal to provide coverage for the 
plaintiff ’s services was rationally related to the 
plan purpose of providing coverage only for in-
network services and that the defendant’s inter-
pretation of the plan met the Moench factors, 
the court holds that the defendant’s decision is 
neither arbitrary nor capricious. Accordingly, 
the court grants the defendant’s motion for 
summary judgment.   

Elite Orthopedic & Sports Medicine PA v. Northern 
New Jersey Teamsters Benefit Plan, No. 14-6932 
(D.N.J. August 29, 2017).
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seeks, individually and on behalf of the proposed 
class, to enjoin defendants from applying a blan-
ket denial of coverage for medically necessary 
ABA therapy and any and all equitable remedies 
to the extent full relief is not available under the 
other stated claim. The defendants argue that 
the plaintiff is prohibited from asserting this in 
combination with his claim in Count Two, where 
the plaintiff asserts a claim under ERISA Section 
502(a)(1)(B), because the 11th Circuit has found 
that an ERISA plaintiff with an adequate remedy 
under Section 502(a)(1)(B) cannot alternatively 
plead and proceed under Section 502(a)(3). See 
Ogden et al. v. Blue Bell Creameries U.S.A., Inc., 
348 F.3d 1284 (11th Cir. 2003). The plaintiff as-
serts that the catchall provision under Section 
502(a)(3) allows for relief not contemplated in 
Section 502(a)(1)(B) and that Count Three is ex-
plicitly framed as a request for equitable relief to 

the extent full relief is not available under Counts 
One or Two. It does not appear that the plaintiff 
seeks exactly the same relief in both counts. Ac-
cordingly, the court finds that the plaintiff ’s claim 
for injunctive relief in Count Three is barred by 
the prohibition against seeking identical relief si-
multaneously under Sections 502(a)(1)(B) and (a)
(3), but the plaintiff ’s claim for equitable relief as 
to the defendants’ breach of their fiduciary duty 
will be permitted to proceed insofar as it seeks 
available equitable relief.

For the foregoing reasons, the court grants in 
part and denies in part the defendants’ motion to 
dismiss. It is granted as to Count One and Count 
Three to the extent that the plaintiff seeks injunc-
tive relief pursuant to ERISA Section 502(a)(3) 
but is denied as to Count Two and Count Three 
to the extent that the plaintiff seeks permissible 
equitable relief for the defendants’ breach of fidu-
ciary duty.   

Coleman v. Alcatel-Lucent USA, Inc., et al., No. 
2:16-cv-00108-SGC (N.D.Ala. September 1, 2017).
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