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Washington Update

PBGC Technical Update 17-1— 
Active Participant Reduction Reportable Events

T he Pension Benefit Guaranty Corporation 
(PBGC) issued Technical Update 17-1 on 
September 15, 2017. Update 17-1 provides 

guidance on compliance with the active partici-
pant reduction event requirements of Section 
4043(c)(3) of the Employee Retirement Income 
Security Act of 1974 (ERISA) and the PBGC regu-
lation on Reportable Events and Certain Other 
Notification Requirements (see 29 CFR Part 
4043.23(a)).

Through Update 17-1, PBGC is providing an 
alternative method for determining whether re-
porting an attrition event to PBGC is required un-
der §4043.23(a)(2) to avoid possible duplicative 
reporting.

Background
On September 11, 2015, PBGC issued a final 

rule on Reportable Events and Other Notifica-
tion Requirements under ERISA Section 4043 
which, along with subparts A through C of the 
reportable events regulation, requires that PBGC 
be notified of certain reportable events that may 
present a risk to a sponsor’s ability to continue a 
plan. The final rule revised the active participant 
reduction event described in Section 4043.23 of 
the regulation. This event occurs when, as a result 
of a single cause (such as a reorganization or lay-
off) or through employee attrition, the number 
of active participants in a plan is reduced below 
80% of the number at the beginning of the year 
or below 75% of the number at the beginning of 
the prior year.

In response to the publication of the final rule, 
practitioners have inquired about whether the 
regulatory text requires a plan that files a single-
cause event notice to file an attrition event notice 

at a later date due to the same active participant 
reduction. PBGC asserts that this was not its in-
tent.

Therefore, PBGC plans to issue a new pro-
posal to clarify this and avoid duplicative report-
ing.  However, since PBGC has not yet issued a 
rule, it has issued Update 17-1 to provide interim 
guidance in order to avoid duplicative reporting 
while complying with the existing (unamended) 
regulation.

Guidance
To determine whether reporting is required for 

an attrition event for a plan year, a potential filer 
may disregard any cessations of active participant 
status reported to PBGC for single-cause events 
during the plan year or preceding plan year. Spe-
cifically: 

• When determining whether the number of 
active plan participants at the end of the plan 
year is less than 80% of the number of active 
participants at the beginning of the plan year, 
plans may include in the year-end active par-
ticipant count participants who ceased to be 
active participants during the plan year due 
to a reported single-cause event.

• When determining whether the number of 
active plan participants at the end of the 
plan year is less than 75% of the number of 
active participants at the beginning of the 
preceding plan year, plans may include in 
the year-end active participant count par-
ticipants who ceased to be active partici-
pants during the current or prior plan year 
because of a reported single-cause event.
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tion cannot accrue and the statute of limitations 
cannot begin to run until the plaintiff has actual 
knowledge of the breach, regardless of when the 
breach actually occurred. The defendants argue 
that the alleged breach occurred no later than July 
2006, when they sent the plaintiff a letter that did 
not disclose the 2005 plan amendment and its ef-
fect, and that the plaintiff had actual knowledge of 
the breach in November 2006, when he received 
a second letter by the defendants. The plaintiff 
suggests that additional violations occurred after 
July 2006, but the court rejects the argument of 
continuing violations precluding the expiration of 
the statute of limitations. The plaintiff also argues 
that the November 2006 letter did not provide suf-
ficient information for him to understand that he 
would not receive service credit for his reemploy-
ment, but the court finds that the evidence proves 
otherwise. The plaintiff unequivocally states that 
he understood the letter to mean he was not en-
titled to a pension benefit on reemployment, and 
he knew from his online account that he was not 

accruing credit. The fact that he felt it necessary to 
make further inquiries reinforces the conclusion 
that he had actual notice of the violation when he 
received the November 2006 letter. Because the 
statute of limitations began in November 2006, 
the plaintiff should have asserted a claim by No-
vember 2009. The original complaint was filed on 
November 8, 2010 and is therefore untimely. The 
plaintiff argues that his claim is instead subject to 
the six-year statute of limitations for cases of fraud 
or concealment. However, he does not provide 
any additional evidence and instead relies on the 
same evidence underlying his breach claim. If ev-
ery breach claim involving failure to disclose ma-
terial information automatically triggered the six-
year statute of limitations, the exception would 
swallow the rule. Accordingly, the court finds that 
the plaintiff ’s claim for breach of fiduciary duty is 
barred by the three-year statute of limitations, and 
the court grants the defendants’ motion for sum-
mary judgment. No. 5:11-cv-00380-EJD (N.D.Cal. 
September 1, 2017).

Update 17-1 contains an example to illustrate 
when reporting is required.

PBGC plans to issue a new rule to amend the 
reportable events regulation. When PBGC pub-

lishes a new rule, Update 17-1 will be superseded 
with respect to reportable events to which the fi-
nal rule applies, except to the extent that the final 
rule provides otherwise.

Update 17-1 can be accessed at www.pbgc 
.gov/prac/other-guidance/tu/technical-update 
-17-1-active-participant-reduction-reportable 
-events. 
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