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Other Recent Decisions

RETALIATION

Trujillo v. American Bar Association et al. 

The U.S. Court of Appeals for the Seventh Circuit 
vacates and remands a state-law tort claim by the 
plaintiff former plan administrator against the 
defendant former employer and plan administra-
tion committee chair while affirming the district 
court dismissal of the plaintiff ’s Employee Re-
tirement Income Security Act of 1974 (ERISA) 
claim. The plaintiff served as a plan administrator 
for the ERISA-governed pension plan of his em-
ployer for two years until the plan administration 
committee chair removed him from his role and 
he was fired. The plaintiff ’s dismissal followed his 
repeated warnings to the committee about plan 
mismanagement. The defendants are the plan ad-
ministration committee chair and the employer. 
The plaintiff sued the defendants under ERISA 
Section 502(a)(3), which authorizes fiduciaries 
to seek equitable relief to address violations of 
ERISA, including retaliation for participating in 
ERISA inquiries or proceedings (ERISA Section 
510). The plaintiff demands back pay and rein-
statement as the plan administrator or some oth-
er form of equitable relief in order to make him 
whole. The plaintiff also alleges that the defendant 
committee chair intentionally undermined his 
employment with the employer. The district court 
dismissed the plaintiff ’s ERISA claim with preju-
dice because he is no longer a fiduciary, and the 
court stated that Section 502(a)(3) only authorizes 
current fiduciaries to sue. In addition, the court 
found that the plaintiff only sought to vindicate 
his own interests and did not seek to generally 
help plan participants and beneficiaries. The court 
also dismissed the plaintiff ’s tort claim without 
prejudice. The plaintiff insists that a former fi-
duciary can sue under ERISA Section 502(a)(3) 
and maintains a literal reading of the provision. 
However, the plaintiff does not contest the district 
court assertion that he seeks relief only for him-

self, not for participants and beneficiaries of the 
plan. This court does not need to decide if ERISA 
Section 502(a)(3) authorizes a former fiduciary to 
seek redress for violations of other ERISA provi-
sions, although three circuits and two district 
judges have addressed the question and agree that 
it only authorizes current fiduciaries. A fiduciary 
is required to “discharge his duties with respect 
to a plan solely in the interest of participants and 
beneficiaries” and “for the exclusive purpose of ” 
providing benefits and maintaining the financial 
health of the plan. A fiduciary may bring a civil ac-
tion to enjoin any act or “to obtain other appropri-
ate equitable relief ” to redress ERISA violations or 
to enforce provisions of ERISA or a benefit plan, 
but he or she must do so in the interest of the plan, 
not for personal benefit (ERISA Section 404(a)
(1)). The plaintiff ’s request for relief reveals his 
true interest because he only seeks relief that will 
make himself whole. The court finds that he is su-
ing as a private individual, not a fiduciary, which is 
not permitted under ERISA Section 502(a)(3). In 
addition, as a pro se litigant, he can only represent 
himself, not others. He would need a lawyer to sue 
in a fiduciary capacity and, therefore, the court 
upholds the district court dismissal of the ERISA 
claim. The plaintiff ’s state-law claim against the 
defendant committee chairman is a separate mat-
ter, and the court finds that the district court 
erred in assuming that subject-matter jurisdiction 
over the tort claim depends on the supplemen-
tal jurisdiction rather than the diversity statute. 
The plaintiff alleged that diversity jurisdiction 
existed in his initial complaint. Diversity of citi-
zenship is evaluated when a suit is filed and ana-
lyzed as to the entire case, not individual claims. 
Complete diversity usually is required, meaning 
that the plaintiff must not share citizenship with 
any defendant. But when a district court has “an 
independent basis of federal jurisdiction over the 
non-diverse” party, it can ignore that party’s citi-
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zenship  in  determining  whether  it  has  diversity jurisdic-
tion  over  the  rest  of  the  claims. The plaintiff shared citi-
zenship with the defendant employer, while the defendant 
committee chair was a citizen of another state. The district 
court had federal-question jurisdiction over the plaintiff ’s 
ERISA claim, so the citizenship of the defendant employer 
could be disregarded in determining if the parties to the 
state-law claim were diverse. This court finds that the dis-
trict court could not decline to exercise jurisdiction over the 
state-law tort claim against the defendant committee chair 
and, therefore, the claim must be remanded. Accordingly, 
the court affirms the district court dismissal of the plaintiff ’s 
ERISA claim and vacates and remands the plaintiff ’s state-
law claim. No. 16-3612 (7th Cir. September 5, 2017).

RETIREE HEALTH CARE

Serafino et al. v. City of Hamtramck, Michigan et al. 
The U.S. Court of Appeals for the Sixth Circuit affirms the 
district court judgment that the plaintiff city retirees’ claims 
against the defendant city and city manager fail because their 
collective bargaining agreements (CBAs) did not create a 
vested right to lifetime health care benefits. The plaintiffs are 
retired city police officers and firefighters. The defendants are 
the city that employed them and the city manager appointed 
to assist with the fiscal crisis of the city. State law allows for 
the temporary appointment of an emergency manager to 
help municipalities avoid bankruptcy and get them back on 
track. The emergency manager proposed various budgetary 
changes designed to prevent insolvency, including changes 
to retiree health care. These changes required retirees to cov-
er the costs of their deductibles, though the city continued to 
pay all of the retirees’ health insurance premiums. The plain-
tiffs brought a putative class action lawsuit against the city 
and alleged five causes of action, including violations of the 
Constitution and Bankruptcy Code and a breach-of-contract 
action under state law. The district court dismissed all claims 
because it found that the plaintiffs could not demonstrate a 
vested lifetime right to health insurance benefits. Because 
the court found that the plaintiffs had no contractual right to 
health care benefits, it did not reach the merits of the plain-
tiffs’ constitutional or bankruptcy law claims. Unless the 
plaintiffs can demonstrate a vested right to lifetime health 
care benefits prior to the expiration of their CBAs, their 
claims fail. The Supreme Court instructs courts to apply or-
dinary principles of contract law when reviewing CBAs and, 

as with any other contract, intentions control, which was es-
tablished in M&G Polymers USA, LLC, et al. v. Tackett et al., 
135 S.Ct. 881 (2015). Tackett also instructed that, “like other 
contracts, the obligations under collective bargaining agree-
ments ‘cease, in the ordinary course, upon termination of the 
bargaining agreement.’ ” While the rights that exist under the 
CBAs are determined by state law because the case involves a 
public employer, state courts have unanimously endorsed the 
reasoning behind Tackett in both the private and public sec-
tors. All of the CBAs at issue contain unambiguous general 
durational clauses for the length of the respective CBA that 
defeat the plaintiffs’ argument that they have vested lifetime 
rights to health care benefits. In addition to the unambigu-
ous durational clauses, the parties included health care ben-
efits in each new CBA. The court finds that the only reason-
able inference is that the parties did not believe there was 
a vested right to benefits and thus had to include them in 
each new CBA. The plaintiffs argue that the tying of health 
care benefits to retiree status indicates the intention to vest 
benefits, but the court finds that this cannot create an ambi-
guity where none would otherwise exist. In addition, one of 
the CBAs does not provide for retiree health care and only 
covers hospitalization, so it appears that the defendants are 
providing some of the plaintiffs with greater benefits than 
those to which they are entitled. Therefore, looking at the 
four corners of the CBAs, there is no indication that the de-
fendant intended to provide any health care benefit for life to 
the plaintiffs, let alone a right to deductible-free, low-copay, 
forever-unalterable health care insurance. Accordingly, the 
court affirms the district court grant of summary judgment 
in favor of the defendants. No. 16-2370 (6th Cir. September 
1, 2017).

FIDUCIARY DUTIES

Priddy et al. v. Health Care Service Corporation 
The U.S. Court of Appeals for the Seventh Circuit reverses 
and remands for further consideration the class certifica-
tion of approximately ten million plaintiff health insurance 
customers alleging that the defendant health insurance pro-
vider violated federal and Illinois law by the way in which 
it used third-party affiliates to provide various services. The 
plaintiffs include four classes certified by the district court 
under Federal Rule of Civil Procedure 23(b)(3): (1) employ-
ers that purchased the defendant plans for employees in any 
of the five states served by the defendant, (2) beneficiaries 
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of employer-furnished plans provided by the defendant in 
any of the five states, (3) individuals who purchased insur-
ance directly from the defendant in any of the five states and 
(4) Illinois insureds who were protected by Illinois insurance 
regulations. The defendant is one of the largest health insur-
ance providers in the nation and an Illinois not-for-profit 
corporation offering insurance through licensed affiliates in 
five states. These outside affiliates provide prescription drug 
services, claim payments and other administrative work. The 
defendant owns or controls its affiliates, places its officers on 
their boards and does not disclose the extent of these ties to 
its insureds. The affiliates pay the defendant rebates, but the 
defendant does not share those rebates with its customers. 
The plaintiffs allege that the defendant’s affiliates overcharge 
beneficiaries and then return the proceeds to the defendant 
via rebates. The plaintiffs further allege that the customers 
are unaware of these hidden transactions because the defen-
dant hides its control of the affiliates. As such, the plaintiffs 
allege that these actions constitute self-dealing and that the 
defendant has violated its fiduciary duties under the Em-
ployee Retirement Income Security Act of 1974 (ERISA) and 
Illinois law. The district court analyzed the requirements of 
Rule 23(a) when considering class certification—numerosity, 
typicality, commonality and adequacy—and found that the 
classes met the requirements. The court notes that it general-
ly reviews certification deferentially and reverses only when 
the lower court went beyond the bounds of its discretion. 
The defendant challenges the certification on nearly every 
front but devotes special attention to its claim that the dis-
trict court failed to adequately tackle the commonality and 
typicality requirements of Rule 23(a). The plaintiffs claim 
that they have presented common questions typical to the 
whole group because everything turns on the defendant’s fi-
duciary duty owed to the insureds. The plaintiffs’ argument 
is only sound to such extent that they are challenging some-
thing actually covered by a fiduciary duty. This depends on 
the defendant’s relationship with the insured, and it is not 
clear that the defendant owed many class members any fidu-
ciary duty at all. Three of the four classes are people whom 
the defendant does not insure and who do not pay premiums 
to it—It only administers their health benefits. Pursuant to 
ERISA Section 3(1), ERISA applies only to plans “established 
or maintained by an employer or by an employee organiza-
tion or by both,” and it is unclear how this definition cov-
ers class members who bought insurance directly from the 

defendant. It is also unclear why the class expressly includes 
members who obtained coverage from a plan not subject to 
ERISA. The court offers no opinion on the issues raised but 
finds that they should have been addressed before the district 
court certified any of the four classes. The district court did 
not state how it addressed these points, and explanations are 
necessary. Accordingly, the order granting class certification 
is reversed, and the case is remanded for further proceed-
ings. No. 16-4127 (7th Cir. August 31, 2017).

STATUTE OF LIMITATIONS

Guenther v. Lockheed Martin Corporation et al. 
The U.S. District Court for the Northern District of Califor-
nia grants the motion for summary judgment by the defen-
dant global aerospace, defense, security and advanced tech-
nologies company against the plaintiff employee’s claims for 
breach of fiduciary duty due to the fact that the plaintiff ’s 
claim is barred by the three-year statute of limitations of the 
Employee Retirement Income Security Act of 1974 (ERISA). 
The plaintiff is an employee who has been hired multiple 
times, with the most recent period of employment beginning 
on September 11, 2006. The defendants are a global aero-
space, defense, security and advanced technologies company 
and its retirement plan. The plaintiff alleges that the defen-
dants owed him a fiduciary duty to make accurate and cor-
rect representations concerning his ability to obtain service 
credit under the plan after rehire and that the defendants 
breached this duty by not disclosing that a 2005 plan amend-
ment barred him from bridging additional service credit. 
The defendants argue that the plaintiff ’s claim is barred by 
the three-year statute of limitations of ERISA. Claims under 
ERISA are generally subject to a three-year statute of limita-
tions under ERISA Section 413 that begins to run “after the 
earliest date on which the plaintiff had actual knowledge of 
the breach or violation.” ERISA Section 413 also contains an 
exception to the three-year statute of limitations for ERISA 
claims involving fraud or concealment, and those claims 
must be commenced no later than six years after the date 
of discovery of such breach or violation. The Ninth Circuit 
employs a two-step analysis to determine the accrual date of 
a claim under ERISA Section 413: (1) When did the alleged 
breach or violation occur? (2) When did the plaintiff have 
actual knowledge of the breach or violation? See Ziegler et 
al. v. Connecticut General Life Insurance Company et al., 916 
F.2d 548 (9th Cir. 1990). An ERISA plaintiff ’s cause of ac-
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tion cannot accrue and the statute of limitations 
cannot begin to run until the plaintiff has actual 
knowledge of the breach, regardless of when the 
breach actually occurred. The defendants argue 
that the alleged breach occurred no later than July 
2006, when they sent the plaintiff a letter that did 
not disclose the 2005 plan amendment and its ef-
fect, and that the plaintiff had actual knowledge of 
the breach in November 2006, when he received 
a second letter by the defendants. The plaintiff 
suggests that additional violations occurred after 
July 2006, but the court rejects the argument of 
continuing violations precluding the expiration of 
the statute of limitations. The plaintiff also argues 
that the November 2006 letter did not provide suf-
ficient information for him to understand that he 
would not receive service credit for his reemploy-
ment, but the court finds that the evidence proves 
otherwise. The plaintiff unequivocally states that 
he understood the letter to mean he was not en-
titled to a pension benefit on reemployment, and 
he knew from his online account that he was not 

accruing credit. The fact that he felt it necessary to 
make further inquiries reinforces the conclusion 
that he had actual notice of the violation when he 
received the November 2006 letter. Because the 
statute of limitations began in November 2006, 
the plaintiff should have asserted a claim by No-
vember 2009. The original complaint was filed on 
November 8, 2010 and is therefore untimely. The 
plaintiff argues that his claim is instead subject to 
the six-year statute of limitations for cases of fraud 
or concealment. However, he does not provide 
any additional evidence and instead relies on the 
same evidence underlying his breach claim. If ev-
ery breach claim involving failure to disclose ma-
terial information automatically triggered the six-
year statute of limitations, the exception would 
swallow the rule. Accordingly, the court finds that 
the plaintiff ’s claim for breach of fiduciary duty is 
barred by the three-year statute of limitations, and 
the court grants the defendants’ motion for sum-
mary judgment. No. 5:11-cv-00380-EJD (N.D.Cal. 
September 1, 2017).

Update 17-1 contains an example to illustrate 
when reporting is required.

PBGC plans to issue a new rule to amend the 
reportable events regulation. When PBGC pub-

lishes a new rule, Update 17-1 will be superseded 
with respect to reportable events to which the fi-
nal rule applies, except to the extent that the final 
rule provides otherwise.

Update 17-1 can be accessed at www.pbgc 
.gov/prac/other-guidance/tu/technical-update 
-17-1-active-participant-reduction-reportable 
-events. 
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