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As medical marijuana becomes more common as a treatment option, 
plans can expect to receive claims from plan members. In terms of 
coverage, administrators should understand the implications of specific 
plan text and human rights laws in their jurisdictions.

Does Excluding 
Coverage of 
Marijuana Violate 
Human Rights?
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FEATURE ARTICLE

Does Excluding 
Coverage of 
Marijuana Violate 
Human Rights?

T ypically, when you hear the words marijua-
na and discrimination used in the same sen-
tence, you think about claims of discrimi-
nation in the context of human rights and 

an employer’s duty to accommodate addictions (i.e., 
a physical disability). However, this is not another 
one of those articles. Instead, the focus is on wheth-
er medical marijuana may be covered under health 
benefit plans and whether excluding marijuana from 
coverage could violate members’ human rights.  

Changing Social Attitudes 
The nation has moved a long way from 1923, when 

marijuana was first criminalized in Canada, and even 
from the 1980s, when public education campaigns 
touted “Just Say No” to marijuana. Canadians are see-
ing cannabis shift from a marginal drug, spoken of in 
hushed tones, to a mainstream product. Canada now 
finds itself on the cusp of legalization of marijuana 
for recreational purposes. 

Although current discussions of legalization re-
late to recreational use of marijuana, it has been le-
gal in Canada for medical purposes, in some form, 
since 1999 via an exemption to the federal Con-
trolled Drugs and Substances Act (CDSA).1 Since 
1999, a number of legislative changes have ensued, 
spurred on by court challenges to the constitutional-
ity of restricting access to marijuana used for medi-
cal purposes. Today, the use of marijuana for medical 
purposes is legal under the Access to Cannabis for 
Medical Purposes Regulations (ACMPR).2

While laws around medical marijuana use have 
been evolving, so have the study and use of marijua-
na for medical purposes. Cannabis is becoming more 
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mainstream as a medical treatment 
option, particularly in the treatment 
of pain, nausea and vomiting when 
first-line treatment options are not ef-
fective. Thus, it is reasonable to expect 
that as more people consider medical 
cannabis as an acceptable treatment, 
and as more health care practitioners 
prescribe marijuana for medical pur-
poses, benefit plans will receive claims 
for coverage. 

Benefit plan administrators are 
obliged to process claims prudently and 
fairly. They are also obliged to ensure 
the plan is administered according to 
the plan text—which means only those 
benefits covered by the plan can be 
paid. Where benefits are denied under 
a plan, the administrator must be able 
to justify that denial based on the plan 
text. It’s important to have a good grasp 
of the medical cannabis prescription 
process and common terms that have 
coverage implications in benefit plans.

Marijuana Prescriptions
Strictly speaking, marijuana is not 

prescribed because it is not a pharma-
ceutical agent. Instead, health care 
practitioners authorize the use of 
medical marijuana by issuing their 

patient a Medical Document.3 The in-
formation the Medical Document is 
required to contain is set out in leg-
islation.4 Generally, detailed informa-
tion about the health care practitioner 
and his or her authority to authorize 
the use of medical cannabis is re-
quired. The Medical Document also 
must include specific information 
about the patient receiving the docu-
ment and details about the amount of 
marijuana authorized for use. Lastly, a 
Medical Document can only be issued 
for a limited period, thus requiring 
periodic renewals. 

Is Coverage for Medical 
Marijuana a Human Right?

The short answer is maybe, at least 
when it comes to health benefit plans 
and benefits paid out of those plans, 
particularly if the recent decision 
from Nova Scotia in Skinner v. Board 
of Trustees of the Canadian Elevator 
Industry Welfare Trust Fund5 is an in-
dication of where the law is going with 
respect to medical marijuana cover-
age. 

In Skinner, as of this writing, a Hu-
man Rights Board of Inquiry in Nova 
Scotia found that a plan administra-

tor’s denial of a member’s claim for 
coverage of medical marijuana was 
a violation of the member’s human 
rights under the Nova Scotia Human 
Rights Act.6 The member complained 
that the decision of the plan trust-
ees to deny him coverage for medical 
marijuana was discrimination based 
on physical and mental disability. The 
complaint was filed against the trust-
ees as the administrator of the health 
and welfare plan. 

According to the Board of Inquiry 
decision, the plan promised coverage 
for “reasonable and customary charg-
es incurred for medically necessary 
drugs and medicines specified be-
low” that were “obtained by prescrip-
tion.” It excluded from that coverage 
prescription drugs including “over-
the-counter medications and drugs 
for which a prescription was not re-
quired by law (federal or provincial)” 
and “drugs which are not considered 
medically necessary.” Nowhere in the 
plan did it expressly exclude mari-
juana or otherwise define any of the 
relevant terms as excluding mari-
juana. Notwithstanding this, the plan 
administrator determined that mari-
juana was not covered and denied the 
member’s claim. 

In these circumstances, the Board 
of Inquiry was tasked with determin-
ing whether the plan administrator’s 
denial was prima facie discrimination 
contrary to the Human Rights Act. If 
so, there were two additional factors to 
determine: (1) whether denying cover-
age was reasonably justified in the cir-
cumstances and (2) whether coverage 
would cause the plan undue hardship 
to accommodate.  

Whether the decision to deny cover-
age was discrimination, in the context 

marijuana coverage

Takeaways
•  Medical marijuana has been legal in Canada since 1999, but laws around its use 

continue to evolve.

•  Cannabis is becoming more mainstream as a medical option, so plans can expect to 
receive claims for coverage.

•  A legal case in Nova Scotia indicates that medical marijuana may be a human right, 
dependent on jurisdiction and specific plan text.

•  Where plans explicitly limit coverage to drugs with a Drug Identification Number, 
marijuana has been found to be excluded from coverage.

•  Medical marijuana may be seen by the courts as a prescription drug or as medically 
necessary if plan text is ambiguous.
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of benefit plans, requires a determination of whether there is 
differential treatment in how benefits are allocated between 
beneficiaries. If so, is the differential treatment based on a 
protected ground (i.e., disability), and does it result in a dis-
advantage not imposed on other beneficiaries receiving ben-
efits for the same purpose? 

Although the denial of the member’s claim for medical 
marijuana was not intended to create a distinction between 
beneficiaries, in reality it had that effect. Some members had 
their prescription drugs paid for (including those prescribed 
for pain), while the member did not. This differential treat-
ment was found to be based on his disability. By denying 
reimbursement for a drug prescribed by his physician, he 
was disadvantaged. The out-of-pocket cost for obtaining his 
prescription medication (i.e., medical marijuana) was sub-
stantial and significantly disadvantaged him financially as 
compared with other beneficiaries. 

Ultimately, the Board of Inquiry concluded that the trust-
ees’ decision to deny coverage of medical marijuana under 
the plan had the effect of discriminating against the member. 

Having arrived at this conclusion, the Board of Inquiry 
considered whether the discrimination was otherwise rea-
sonably justified or whether allowing the claim would cause 
undue hardship. In this particular case, there was not suf-
ficient evidence before the Board of Inquiry to find that the 
policy decision to deny coverage was reasonably justified. 
Nor was there sufficient evidence that allowing coverage 
would cause the plan any undue hardship.

On the issue of proving undue hardship as a defence, the 
Board of Inquiry specifically noted that the evidence in this 
case was inadequate. 

The trustees’ reliance on Health Canada’s nonapproval 
of marijuana under the Food and Drugs Act as justification 

for denying coverage was not sufficient, particularly when 
expert medical evidence was also tendered from the mem-
ber’s treating physician, stating that medical marijuana was 
medically necessary and beneficial for treating the member’s 
chronic pain. Caution should be had when relying on blan-
ket rules when each individual situation needs to be consid-
ered on its unique set of circumstances. 

What About Exemptions in Human Rights 
Legislation for Benefit Plans? 

The Skinner case occurred in Nova Scotia, where the Hu-
man Rights Act contains a statutory exemption for bona 
fide benefit plans but only in relation to claims of age-based 
discrimination. The Human Rights Act does not exempt 
bona fide (a.k.a. good faith or genuine) benefit plans from 
the prohibition against discrimination for distinctions 
based on disability (physical or mental). Thus, the Skinner 
case did not consider or address whether the plan was bona 
fide.

Across Canada, human rights laws vary when it comes 
to exemptions for benefit plans. Human rights laws in New 
Brunswick, Newfoundland and Labrador, Quebec, Alberta, 
Northwest Territories and Nunavut are all similar to Nova 
Scotia—They do not currently exempt benefit plans from 
disability-based discrimination. Where the facts are similar 
to those in Skinner, a statutory exemption from discrimina-
tion similar to that granted for age is not available. In Ontar-
io, human rights laws exempt certain plans for a distinction 
based on preexisting disability, so there may be some limited 
application of Skinner. 

In contrast, human rights laws in Prince Edward Island, 
Manitoba, Saskatchewan and British Columbia all specifical-
ly exempt benefit plans from the prohibition against disabil-
ity-based discrimination. Plan administrators facing claims 
based on similar facts as Skinner, if arising in those jurisdic-
tions, would have available to them a defence based on this 
statutory exemption. 

Lastly, Yukon human rights law does not create exemp-
tions for employee benefit plans, but it exempts treatment 
based on “other factors establishing reasonable cause for 
the discrimination,” reflecting the general state of Canadian 
discrimination law by giving defendants the opportunity to 
justify or provide reasonable grounds for the discrimina-
tion—not a statutory exemption but a reasonableness jus-
tification. 

Learn More

Education
Canadian Health and Wellness Innovations Conference 
(Full Day on Medical Cannabis)
February 25-28, Victoria, British Columbia
Visit www.ifebp.org/canadahealth for more information.

51st Annual Canadian Employee Benefits Conference
November 18-21, Las Vegas, Nevada
Visit www.ifebp.org/canannual for more information.
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What Does This Mean for  
Benefit Plans Generally?

Does your plan cover or exclude medical marijuana? If 
it is excluded, is that contrary to human rights legislation? 
The answers to these questions depend on the language used 
in each specific plan text and, in addition, whether the lan-
guage is clear and explicit (or not). The answers also depend 
on what jurisdiction applies. 

Some plans limit drug coverage by defining or requiring 
that drugs have a Drug Identification Number (DIN) under 
the federal Food and Drugs Act7 in order to qualify. Where 
a plan explicitly limits coverage to drugs with a DIN, mari-
juana has been found to be excluded from coverage.8 How-
ever, in Skinner, the plan did not explicitly define a drug, nor 
did it limit that definition by reference to a DIN or any other 
Health Canada approval requirement.

Other plans qualify coverage based on whether it is a 
prescription drug. In the Skinner case, the Board of Inquiry 
found that the Medical Document required to authorize a 
patient to lawfully access marijuana for medical purposes 
was effectively a prescription. Thus, where a plan only speci-
fies coverage based on prescription drugs, it may be inter-
preted as including medical marijuana. 

Another provision often used in relation to drug benefits 
is the issue of medical necessity. In the Skinner case, this 
term was not explicitly defined, so the board considered 
the context in which the term was used. The board noted 
that the exclusion reference to medically necessary gave a 
specific example of drugs not considered medically neces-
sary—cosmetic or weight loss/lifestyle drugs. Reasoning 
that these examples focused on the purpose for the drug, 
the board concluded that medical marijuana prescribed 
for pain management (as it was in that case) was medically 
necessary, particularly where conventional prescription 
pain management drugs were eligible for coverage. Again, 
unless explicitly defined, medically necessary as a qualifying 
factor would be open to interpretation and could include 
medical marijuana.

Lastly, as noted above, jurisdiction matters when it comes 
to what defences are available to plan administrators in rela-
tion to policy decisions that may have the effect of discrimi-
nating against members based on a disability.  &
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