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The Effect of Human Rights Legislation  
on Insurance Benefits

I n International Brotherhood of Electrical 
Workers, Local No. 1007 v. Epcor Utilities Inc., 
2017 ABCA 314, the Alberta Court of Appeal 

relied on the two leading Supreme Court of Can-
ada decisions on the interaction of human rights 
legislation with pension and benefit entitlements. 
The Court of Appeal determined that a long-term 
disability (LTD) plan that precludes benefits to a 
member who is eligible for a full pension can be 
exempt from the operation of Alberta human 
rights legislation. It further indicated to parties in 
collective bargaining that human rights should be 
part of the consideration in the negotiating pro-
cess, lest the courts consider the parties to have 
accepted discriminatory provisions as bona fide.

The grievor, Mr. McGowan, was unable to work 
and placed on LTD in 2011. The LTD policy that his 
union negotiated provided coverage until the earlier 
of the age of 65 or when the disabled worker “retires 

on pension with the employer or is eligible to re-
tire with a full pension or a full pension equivalent.” 
Under the pension plan, McGowan became eligible 
in September 2012 to retire on full pension because 
he was aged 55 with more than 35 years of service.

The problem was that his monthly compen-
sation decreased as a result of receiving pension 
payments as opposed to LTD payments. Mc-
Gowan, therefore, filed a grievance stating that 
the policy terminating his LTD payments prior to 
him turning the age of 65 simply because he was 
eligible to retire, even though he did not choose 
to retire, was discriminatory on the basis of age in 
contravention of the Alberta Human Rights Act, 
RSA 2000, c. A-25.5.

The arbitration board found that while a prima 
facie case of discrimination had been made because 
age is a connective factor to pension entitlement, 
the plan was nevertheless a bona fide employee 
insurance plan and unaffected by the act. An ap-
plication for judicial review at the Alberta Court 
of Queen’s Bench was dismissed, and that decision 
was appealed to the Alberta Court of Appeal.

The analysis at the Alberta Court of Appeal 
relied heavily on two decisions of the Supreme 
Court of Canada. The first was Zurich Insurance 
Co. v. Ontario (Human Rights Commission), [1992] 
2 SCR 321. Zurich Insurance asked the Supreme 
Court to decide whether automobile insurance 
premiums based on age, sex and marital status 
were discriminatory in contravention of Ontario 
human rights legislation. The applicable human 
rights legislation contained an exception for cer-
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tain types of insurance agreements that discriminate on the 
basis of age, sex, marital status, family status or handicap on 
reasonable and bona fide grounds.

Bona fides was conceded in Zurich Insurance because the 
discriminatory policies were developed for legitimate eco-
nomic and business reasons, and the Supreme Court decision 
was based on whether the policies were reasonable. The rea-
sonableness test was met because the premiums were based 
on actuarial evidence, meaning the discriminatory rates had 
a substantial connection to the operation of the business.

In Zurich Insurance, reliance on actuarial evidence on its 
own was not enough to demonstrate that the rates met the 
reasonableness test. The decision also considered the fact 
that there was not an alternative basis for setting insurance 
rates. This showed that the basis for discrimination was no 
more discriminatory than necessary.

The second Supreme Court decision was New Brunswick 
(Human Rights Commission) v. Potash Corporation of Sas-
katchewan Inc., 2008 SCC 45, which dealt with a mandatory 
retirement age in a New Brunswick pension plan. In the ap-
plicable human rights legislation, age was explicitly exempt-
ed as a term or condition of any bona fide retirement or pen-
sion plan. This wording meant that all that was required in 
these circumstances was that the plan be bona fide.

The Supreme Court in Potash Corporation determined 
the test for a bona fide term or condition of a pension plan. 
Bona fides requires that the pension plan be adopted in good 
faith and not for the purpose of defeating protected rights, 
subjectively requiring good motives and intentions while ob-
jectively requiring the plan as a whole to be legitimate and 
genuine.

The Alberta Court of Appeal identified the test for bona 
fides as being the important aspect of these two cases for in-
terpreting the act because it only contained a requirement 
that the discriminatory insurance policy be bona fide. It 
further stated that the bona fides tests differed only because 
of the factual contexts in which bona fides was being inter-

preted, not because there are two separate tests for bona fides 
arising in the insurance context versus the pension context 
(or the employment context versus the commercial insur-
ance context).

The Alberta Court of Appeal recognized that the cir-
cumstances at bar differed from those in Zurich Insurance 
because that case involved premiums and this involved ben-
efits. This distinction was found to be moot. The existence 
of better benefits not being offered (i.e., a later termination 
date of the LTD payments) did not automatically remove the 
bona fides of the current benefits. The court found that bet-
ter benefits usually came with higher premiums and, for this 
reason, a condition of bona fides could not be that the poten-
tially discriminatory benefit was the best benefit available on 
the market.

Further, actuarial evidence was explicitly found not to be 
a requirement of bona fides. Instead, the natural employment 
life cycle was found to be of importance, where an employee 
progresses through a career and eventually transitions into 
retirement. For the LTD plan, recognition of this cycle and 
termination of benefits at the retirement phase were consid-
ered bona fide.

This case is of particular importance to the collective bar-
gaining context because it explicitly stands for the proposi-
tion that a union cannot do through human rights grievances 
what it was unable to do at the bargaining table. The court rec-
ognized that there was “no impediment to the appellant bar-
gaining for a different type of long-term disability benefit if it 
thought the one selected by the employer was not bona fide.” 
The court noted that a Joint Benefits Advisory Committee in 
the relevant workplace was aware of the policy and that the 
“source of the long-term insurance benefits in the collective 
bargaining process is . . . a good indication that it is a bona fide 
plan and not adopted ‘for the purpose of defeating rights.’ ”  &

International Brotherhood of Electrical Workers, Local No. 1007 v. 
Epcor Utilities Inc., 2017 ABCA 314.


