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Conflicts of Interest in Pension Litigation  
Do Not Go Unnoticed 

T he New Brunswick Court of Queen’s Bench 
removed a lawyer as solicitor of record in a 
pension action against the province of New 

Brunswick and others after the province con-
verted a public service pension fund from a de-
fined benefit plan to a shared risk plan. The law-
yer had engaged the services of a former director 
of the New Brunswick Investment Management 
Corporation (NBIMC), one of the defendants, in 
seeking to advance the action.

Facts
In the province of New Brunswick, Guy 

Levesque and 137,000 former public servants 
were beneficiaries of a defined benefit pension 
plan pursuant to the New Brunswick Public Ser-
vice Superannuation Act. In 2013, the government 
of New Brunswick enacted An Act Respecting 
Pensions under the Public Service Superannua-
tion Act that allowed the government to convert 
the plaintiff ’s defined benefit pension plan into a 
shared risk plan. The plaintiff ’s position was that 
his pension no longer consisted of a guaranteed 
defined benefit as a result of the conversion.

In 2015, the plaintiff brought an action for 
breach of trust and other remedies on behalf of the 
137,000 beneficiaries of the former defined benefit 
pension plan against the defendant government of 
New Brunswick and others, including NBIMC, 
which managed his pension fund. In doing so, the 
plaintiff retained Eugene Mockler as counsel with 
respect to the action.  

In commencing the action, Mockler had 
worked with Richard C. Speight, a longtime mem-
ber of the board of directors of NBIMC. During 
Speight’s tenure, which spanned from 2002 to 
2016, the Public Service Superannuation Act 
was reformed to convert the public service pen-
sion plans to shared risk plans. Therefore, Speight 
was privy to confidential information belonging 
to NBIMC, including information protected by 
solicitor-client privilege directly material to the 

plaintiff ’s claim, including privileged legal opin-
ions provided to NBIMC with respect to issues in 
the plaintiff ’s litigation. In addition, Speight also 
had access to various documents and records of 
NBIMC.  

Nevertheless, Speight helped Mockler com-
mence the action. He spent more than 500 hours 
assisting Mockler by discussing litigation strategy 
as well as preparing pleadings. Speight’s involve-
ment with the plaintiff ’s claim was evident in the 
plaintiff ’s affidavit sworn in support of an appli-
cation for litigation funds from the pension fund 
to cover fees, disbursements and taxes related to 
the litigation. The affidavit made reference to an 
undisclosed pensioner who helped with the case. 
Furthermore, in exhibits attached to the affidavit, 
including a prebill statement, there were refer-
ences to meetings between Mockler and “Dick 
Speight,” “Richard Speight” and “Dick.” Speight 
never disclosed his involvement in the action to 
NBIMC.

The Issue
In 2017, upon discovering the purported con-

flict of interest, counsel for the defendant province 
and NBIMC wrote to Mockler advising of the po-
tential conflict, stating “Mr. Speight’s active assis-
tance to the plaintiff while serving as a director of 
NBIMC constitutes a serious breach of his fidu-
ciary duty of loyalty . . . (which) also creates a le-
gal presumption that you have been the recipient 
of an unauthorized disclosure of confidential and 
privileged information belonging to NBIMC so as 
to disqualify you from representing the plaintiff in 
this proceeding.”

Subsequently, the defendant province and 
NBIMC brought a motion seeking to remove 
Mockler as solicitor of record. In addition, the de-
fendants sought to restrict communications and 
disclosure of confidential and privileged informa-
tion between the plaintiff and Mockler, his firm 
and/or Speight with respect to the current and/or 
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future proceedings. Furthermore, the defendants 
requested an order that Speight not disclose confi-
dential or privileged information that he obtained 
as director of NBIMC. 

The Decision of the Motion Judge
Justice McLellan of the New Brunswick Court 

of Queen’s Bench held in favour of the defendants 
in finding that there was a conflict of interest that 
disqualified Mockler from being solicitor of re-
cord.

Specifically, McLellan applied the principles 
set out by Justice Sopinka with respect to whether 
a lawyer should be removed from representing a 
party in the Supreme Court of Canada decision in 
MacDonald Estate v. Martin, [1990] 3 SCR 1235. In 
that case, Sopinka stated that the overriding ques-
tion courts must ask is whether there is a disquali-
fying conflict of interest. To make this determina-
tion, courts must consider (1) whether the lawyer 
received confidential information attributable to a 
solicitor and client relationship relevant to the mat-
ter at hand and (2) whether there is a risk that the 
information will be used to the prejudice of the cli-
ent. This test had been extended beyond the solici-
tor/client relationship to situations involving direc-
tors who were exposed to confidential information 
in Canadian Broadcasting Corp. v. New Brunswick 
Broadcasting Co., 230 NBR (2d) 332 (C.A.).

In applying the test to the case, McLellan found 
that Speight’s relationship with NBIMC exposed 
him to confidential information that was relevant 
to the action brought by the plaintiff. In addition, 
there was a risk that the information would be 
used to the prejudice of NBIMC. Further, given 
that Speight spent significant time helping Mock-
ler initiate the action, the public would not be sat-

isfied that no use of confidential information from 
NBIMC would occur. As a result, Mockler had a 
disqualifying conflict of interest.

McLellan ordered Mockler and his firm to 
be removed as solicitors of record and restricted 
communications between the plaintiff and Mock-
ler and his firm.

Comment
This decision is a reminder that courts will 

not allow conflicts of interest to go unnoticed ir-
respective of the noble intentions of counsel in 
promoting access to justice. A conflict of interest 
between a lawyer and others involved in litigation 
will result in disqualification of that lawyer. Spe-
cifically, the rules with respect to conflicts of in-
terest apply not only to lawyers but also directors 
who have been exposed to confidential informa-
tion in the course of their roles. In this case, there 
was a clear conflict between the director of the 
pension management corporation and the lawyer 
who commenced the action, given that the lawyer 
brought proceedings against the pension manage-
ment corporation. Courts will draw an adverse in-
ference against a director for discussing litigation 
strategy, tactics and issues with counsel. 

In cases where the conflict of interest may not 
be so clear, lawyers must remember that receiv-
ing confidential information that may be used 
to prejudice the party with an adverse interest in 
the litigation is not tolerated by courts. Further-
more, directors of pension funds and others who 
may have a conflict of interest should not be in-
volved in litigation against the fund for which they 
worked.   &

Levesque v. New Brunswick et al., 2017 NBQB 180.

legal & legislative report


