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Ontario Court Leaves Unanswered Questions  
on PBA

I n Hiscocks v. Financial Services Commission of 
Ontario Tribunal et al., the Ontario Divisional 
Court was presented with the opportunity to 

clarify the appropriate interpretation of several 
provisions of the Pension Benefits Act (PBA), in-
cluding the remedial jurisdiction of the Financial 
Services Tribunal. Unfortunately, the case was ul-
timately determined on a technicality, and these 
important questions were left unanswered. 

Facts
Chris Hiscocks was an employee of Spar Aero-

space Limited from 1979 to 1997. During that time 
he declined enrolment in the company pension 
plan. Spar was purchased by DRS Technologies 
Canada Ltd. in late 1997, and Hiscocks’ employ-
ment transferred to DRS. Again he was presented 
with an opportunity to join the employer pension 
plan, and again he declined to do so. However, 
Hiscocks later decided to enroll in the DRS plan, 
effective January 1, 2004. 

In 2013, Hiscocks seemingly regretted his ear-
lier decisions and sought retroactive membership 
back to 1997. DRS denied his request. Intent on 
achieving his desired result, Hiscocks sought an 
order from the Superintendent of Financial Ser-
vices requiring DRS to allow him to retroactively 
purchase membership in the DRS plan for the 
1997-2003 time period. 

Hiscocks founded his claim on an allegation 
that DRS contravened s. 25 of PBA. He claimed 
that it contravened that provision by failing to 
provide him with written information about the 
plan. That provision uses mandatory language to 
indicate that the plan administrator shall provide 
information about the plan to persons eligible 
for enrolment. The suggestion was that Hiscocks 
would have enrolled in the pension plan earlier 
but for the failure of DRS to comply with the s. 25 
notice requirements. 

Owing to this purported breach of PBA, His-
cocks requested a remedy under s. 87 of PBA. Sec-

tion 87 grants the superintendent broad discre-
tionary authority to require an administrator to 
take any action in respect of a pension plan if the 
superintendent is of the opinion that the plan is 
not being administered in accordance with PBA. 
Hiscocks insisted that this provision gave the su-
perintendent the authority to grant him his de-
sired relief. 

Unfortunately for Hiscocks, the superinten-
dent issued a Notice of Intended Decision indi-
cating that it would refuse to exercise its discre-
tion under s. 87 to make the requested order. The 
superintendent was of the view that Hiscocks was 
aware of the DRS plan and his right to join it at 
the relevant time, notwithstanding any potential 
breach of the s. 25 notice requirements. In other 
words, the superintendent was not convinced that 
the lack of notice had any bearing on Hiscocks’ 
decision not to enroll in the DRS plan prior to 
January 2004. 

Not satisfied with the superintendent’s deci-
sion, Hiscocks brought his claim before the Finan-
cial Services Tribunal. He sought to persuade the 
tribunal to exercise its discretionary power under 
s. 89 of PBA to direct the superintendent to or-
der Hiscocks’ retroactive membership in the DRS 
plan. However, after receiving evidence from His-
cocks and an agent of DRS, the tribunal declined 
to order the relief sought. The tribunal held that 
s. 25 was not breached because it did not apply to 
Hiscocks and, even if it had been breached, the 
tribunal would not have exercised its discretion in 
his favour. 

The tribunal found as a fact that Hiscocks had 
knowledge of the plan at the relevant time and 
knowingly declined to participate in it. Consistent 
with the decision of the superintendent, the tri-
bunal found that there was no evidence that His-
cocks would have joined the plan in 1997 if he had 
been given s. 25 notice. In any event, even if the 
tribunal had found in Hiscocks’ favour, it would 
not have granted his desired relief. The tribunal 
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held that it lacked jurisdiction to grant retroactive 
membership in a pension plan. Hiscocks subse-
quently sought review of the tribunal decision.  

The Decision
Hiscocks took to the Divisional Court seek-

ing judicial review of the tribunal decision. There 
he raised a variety of issues, although the most 
pertinent among them was whether the tribunal 
interpretation of s. 25 was correct and whether 
the tribunal in fact had jurisdiction to grant the 
requested remedy. However, Hiscock’s application 
was summarily dismissed as a result of his failure 
to exercise his statutory right to appeal within 
the prescribed time. Despite this, the Divisional 
Court proceeded to briefly outline its reasons for 
dismissing the application on its merits. 

Unfortunately, the Divisional Court did not 
provide any clarity on the issues raised by His-
cocks. In fact, the court expressly declared that 
there was no need to deal with either issue. In-
stead, it deferred to the findings made by the tri-
bunal with respect to whether s. 25 was breached 
and declined to analyze the issue of the remedial 
jurisdiction of the tribunal because Hiscocks had 
not established that he would have succeeded on 
the application. 

Comment
In this case, the Divisional Court missed its op-

portunity to clarify the law. The tribunal had con-
cluded that s. 25 had not been breached. However, 
that provision ostensibly creates an obligatory 

procedural requirement for plan administrators to 
provide eligible persons with written information 
about the plan. The administrator in this case had 
clearly failed to perform this purportedly man-
datory duty. Notwithstanding this, the learned 
members of the court declined to interrogate the 
tribunal interpretation of this provision. In ad-
dition, the court did not comment on whether 
it was even relevant for the tribunal to consider 
Hiscocks’ knowledge of the pension plan, given 
that there is no exception for compliance with s. 
25 notice. 

Finally, the court was disinclined to review the 
tribunal position on its remedial jurisdiction un-
der PBA. Sections 87 and 89 are broadly drafted 
to seemingly provide the superintendent and the 
tribunal, respectively, with authority to fashion 
any remedy they see fit in the appropriate circum-
stances. It may have been useful for the court to 
have grappled with the appropriate contours of 
tribunal jurisdiction in this regard. This may have 
been because Hiscocks was self-represented and 
fulsome submissions capable of assisting court de-
termination may not have been made. 

Ultimately, this case leaves unanswered ques-
tions related to the appropriate interpretation of 
the aforementioned provisions of PBA. Neverthe-
less it raises important issues for plan administra-
tors to consider and important questions for fu-
ture cases to decide. &
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