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Retiree-Only Health Plans Must Be  
Clearly Explained to Participants

T he U.S. Court of Appeals for the Ninth Cir-
cuit reverses a district court grant of sum-
mary judgment in favor of the defendant 

benefit plan fiduciaries after finding that the life-
time benefit limits, which can be acceptable under 
a retiree-only plan, were not adequately explained 
to the plaintiff plan participant.

The plaintiff is a husband representing his late 
wife, a participant in a self-funded retiree-only 
welfare benefit plan sponsored by the husband’s 
employer. The defendants include the plan ad-
ministrator, sponsor and claims administrator. 
In fall 2012, the plaintiff required immediate 
back surgery and extensive rehabilitative care. 
She reached out to the defendants to obtain pre-
certification for her treatment and received ap-
proval for treatment at several hospitals and other 
facilities. On February 19, 2013, the defendants 
sent the plaintiff an explanation of benefits stat-
ing that the plan covered only $133,601.44 of the 
$949,755 billed for medical care because she had 
reached the $500,000 lifetime benefit maximum 
of the plan. The plaintiff filed suit against the de-
fendants under Employee Retirement Income 
Security Act of 1974 (ERISA) Sections 502(a)(1)(B) 
and 502(a)(3), claiming that the lifetime ben-
efit maximum was wrongly imposed and that the 
defendants breached the plan contract and their 
fiduciary duties. The district court granted sum-

mary judgment in favor of the defendants, ruling 
that (1) the plan administrator did not abuse its 
discretion by interpreting it to include a lifetime 
benefit maximum, (2) the doctrine of reasonable 
expectations does not apply to self-funded welfare 
benefit plans, (3) the Affordable Care Act (ACA) 
did not amend ERISA to ban lifetime benefit caps 
for retiree-only plans and (4) the defendants did 
not breach their fiduciary duties to the plaintiff. 

First, the court considers whether ERISA, 
amended by ACA, bans lifetime benefit maxi-
mums in retiree-only plans. ACA amended both 
the Public Health Service Act (PHSA) and ERISA, 
and one of the amendments imposed a ban on 
lifetime limits on the dollar value of benefits for 
any participant or beneficiary. ERISA Section 732 
creates an exception to the general rule and spe-
cifically states that the ban does not apply to cer-
tain retiree-only plans. Retiree-only plans are gen-
erally plans that have less than two participants 
who are current employees. The plaintiff argues 
that this exception has been impliedly repealed by 
ACA amendments to PHSA that banned lifetime 
limits, including a similar exception for certain 
retiree-only plans. However, the Supreme Court 
has repeatedly stated that repeals by implica-
tion are not favored without a clearly expressed 
congressional intention. The plaintiff argues that 
there is an irreconcilable conflict between the ban 
on lifetime benefits limits in PHSA and the excep-
tion for retiree-only plans under ERISA. However, 
the court finds that ERISA and PHSA are not in 
irreconcilable conflict and the district court did 
not err in its ruling that the ERISA ban on lifetime 
benefit maximums does not apply to the plan as a 
retiree-only plan.

Next, the plaintiff contends that the summary 
plan description (SPD), as amended by the 2010 
summary of material modifications, violates 
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ERISA Section 102 because it does not reason-
ably apprise the average plan participant that the 
lifetime benefit maximum continues to apply to 
the plan. ERISA Section 102 requires that plans 
provide participants with an SPD and a sum-
mary of any material modifications in the terms 
of the plan. In addition, the SPD and any sum-
maries of material modifications must be written 
in a manner calculated to be understood by the 
average plan participant. Rather than issue an 
amended SPD, the defendants announce amend-
ments in a series of summaries, all of which must 
be read in conjunction with the SPD to deter-
mine available benefits. The SPD and summaries 
do not cross-reference each other, and the 2010 
summary of material modifications requires the 
average plan participant to read the entire docu-
ment and notice subtle shifts in font type and 
size. The organization of the document could 
easily suggest to the reader that paragraphs re-
garding ACA do not relate to the paragraphs 
regarding lifetime maximum benefits. The court 
does not agree with the defendants that subtle 
shifts in font size and the use of a single asterisk 
can be described as “calculated to be understood 
by the average plan participant” as required in 
ERISA Section 102. 

One of the purposes of ERISA disclosure rules 
under Section 102 was to prevent plan partici-
pants from having to engage in such close parsing 
of the text, format and font in order to determine 
whether a benefit limit applies to a plan. The court 
notes that there were several ways that the spon-
sor could have drafted the summary of material 
modifications to make it much easier for the av-
erage plan participant to understand. Therefore, 
the court finds that the defendants violated ERISA 

statutory and regulatory disclosure requirements 
by providing a faulty summary of material modi-
fications describing the changes to the lifetime 
benefit maximum by not clearly stating that it still 
applied to the plan.

Finally, the plaintiff argues that the defendants 
breached their fiduciary duties by failing to dis-
charge their duties with respect to the plan solely 
in the interest of the participants and beneficiaries 
due to a failure to adequately and properly dis-
close plan terms and administration. Because the 
court found that the defendants’ 2010 summary of 
material modifications failed to alert retirees that 
the lifetime benefit maximum would still apply to 
the plan, the court reverses the district court order 
granting summary judgment to the defendants on 
the claims for breach of fiduciary duty. The district 
court also ruled that the defendant claims admin-
istrator is not an ERISA fiduciary and, therefore, 
granted summary judgment in favor of the de-
fendant claims administrator regarding the claim 
for breach of fiduciary duty. However, this court 
finds that because the defendant claims adminis-
trator has the authority to grant, deny and review 
denied claims, the district court erred and the ad-
ministrator is, in fact, a fiduciary. After establish-
ing that the defendant claims administrator is an 
ERISA fiduciary, the court further agrees with the 
plaintiff ’s argument that the defendant claims ad-
ministrator misled her. The defendant’s denial of 
benefits letters stated different dates on which the 
plaintiff reached her lifetime benefit limit, and a 
reasonable juror could conclude that misrepresen-
tations were made. 

Therefore, the court reverses the order grant-
ing summary judgment in favor of the defendants 
and remands to the district court for proceedings 
consistent with this opinion.   

King v. Blue Cross and Blue Shield of Illinois et al., No. 
15-55880 (9th Cir. September 8, 2017).
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