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DISABILITY 
BENEFITS

Differential-Benefits Claim Concerning  
Mental Illness Is Dismissed

T he U.S. District Court for the District of 
New Hampshire denies in part and grants 
in part the motion by the defendant insur-

ance company to dismiss claims that attempt to 
recover long-term disability (LTD) benefits under 
the Employee Retirement Income Security Act of 
1974 (ERISA) and that allege that a mental illness 
limitation violates the Americans with Disabilities 
Act (ADA) and New Hampshire antidiscrimina-
tion laws.

The plaintiff is a doctor who is a participant 
and beneficiary of an LTD benefits plan sponsored 
by her former clinic employer. The defendants in-
clude the insurance company for the plan and the 
plan itself. The plan provides LTD coverage for 
employees of the employer, which is fully insured 
by the defendant insurance company. Plan terms 
are contained in the insurance policy and certifi-
cate of insurance. The plan contains a maximum 
duration of benefits, the first of which states that 
for those under the age of 63, the maximum du-
ration of benefits is to normal retirement age or 
42 months, if greater. However, in certain circum-
stances, the duration is even more limited. For ex-
ample, if a beneficiary is disabled due to mental 
illness, the benefits are only payable for so long as 
the beneficiary is confined to a hospital or other 
place licensed to provide medical care for the dis-
ability condition or for a total of 24 months for all 
such disabilities during the beneficiary’s lifetime. 
During the plaintiff ’s employment, she contracted 
a virus that caused permanent cognitive deficits 
preventing her from performing the essential 
functions of her work and preventing her from 
pursuing other employment. Due to such dis-
abilities, she applied for LTD benefits through the 
plan, which the defendants began paying on No-
vember 2, 2009. After 24 months, the defendants 
terminated these benefits based on the plan limi-
tation for mental illness claims. The plaintiff filed 
a timely appeal, and her benefits were reinstated 
on May 22, 2012. In July 2013, the defendants sent 

the plaintiff a letter stating that because they deter-
mined her disability was caused by mental illness, 
her benefits were subject to the mental illness lim-
itation and, therefore, her benefits would cease on 
September 13, 2013, unless she was hospitalized 
before that date. In addition, the defendant told 
the plaintiff that she had 180 days from the receipt 
of the letter to file an appeal. The plaintiff filed an 
appeal 175 days after her benefits were terminated 
but 219 days after the last day of the month she 
received the letter. The defendants informed the 
plaintiff that her appeal was untimely and would 
not be considered.

The plaintiff filed suit, and the defendants now 
move to dismiss two of the three counts (the first 
and third counts). In the first count, the plaintiff 
seeks to recover LTD benefits pursuant to ERISA. 
The defendants contend that the count must be 
dismissed because the plaintiff failed to exhaust 
her administrative remedies after she failed to 
file a timely appeal. The plaintiff claims that her 
appeal was timely because it was within 180 days 
of the day she stopped receiving benefits and, if 
it was untimely, it should be excused because the 
defendants did not exactly copy the plan language 
in the letter, the plan language was ambiguous 
and New Hampshire notice-prejudice law makes 
it inappropriate to dismiss based on exhaustion. 
The plan requires a beneficiary to file an appeal 
within 180 days of receiving a claim denial, and 
the defendants outlined this clearly in the denial 
letter. In addition, ERISA does not require the 
defendants to quote the plan verbatim, and the 
inclusion of the phrase “from receipt of this let-
ter” only enhances the likelihood that the plaintiff 
would understand the requirements. ERISA only 
requires that the notification be set forth in a man-
ner calculated to be understood by the claimant 
and include the time limits applicable to the plan 
review procedures. The court also finds that the 
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plan language is not ambiguous. The plaintiff ’s final argu-
ment relies on the notice-prejudice rule, which requires an 
insurer to demonstrate prejudice before it can deny insur-
ance coverage solely on the basis that the insured’s claim was 
untimely. In states where this rule is recognized, ERISA does 
not preempt the application of the rule to an untimely initial 
claim, but the question is now: Does this rule apply to un-
timely ERISA appeals? Neither the Supreme Court nor the 
First Circuit has addressed this issue, and this court declines 
to rule on this issue until the summary judgment stage. Be-
cause of this, the court denies the defendants’ motion to dis-
miss this first count.

The defendants also move to dismiss the third count, 
where the plaintiff contends that the plan violates Titles I 
and III of ADA and New Hampshire antidiscrimination laws 
by treating those suffering from mental disabilities differ-
ently than those suffering from physical disabilities. The de-

fendants argue that the plaintiff lacks standing to bring this 
claim and that she has failed to state a claim upon which re-
lief can be granted. While the First Circuit has not addressed 
this question, at least two courts in this district, the Second 
Circuit and at least six other courts of appeal have uniformly 
held that differential-benefits claims are not cognizable un-
der ADA. The plaintiff relies on Sirva Relocation, LLC, et al. 
v. Richie et al., 794 F.3d 185 (1st Cir. 2015) to argue that dis-
missal of Count Three is improper. While the court agrees 
that the case left open the question of differential-benefits 
claims under ADA, it does not compel the court to conclude 
that it is inclined to recognize such claims, and the court will 
not stray from the previous decisions made by other circuit 
courts on this issue. Therefore, the court grants the defen-
dants’ motion to dismiss this third count. 

Accordingly, the court denies the defendants’ motion to 
dismiss the first count and grants it with respect to the third 
count.   

Fortier v. Hartford Life and Accident Insurance Company et al., No. 
16-cv-322-LM (D.N.H. September 11, 2017).
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not be pleaded separately to survive a Rule 12(b)(6) motion 
to dismiss.

The defendants now challenge the sufficiency of the alle-
gations. They contend that the allegations mention that lesser 
fees were available for comparable services but do not men-
tion anything about the process that plan fiduciaries used to 
select recordkeepers and negotiate fees. The Eighth Circuit 
has already considered the argument that a complaint must 
be dismissed for failing to directly allege facts about process 
and has rejected it. The court then considers the defendants’ 
“apples to oranges” argument that the plaintiffs are com-
paring fees for services provided to two discrete plans with 
the fees for services provided for a single plan with roughly 
the same assets and number of participants. The plaintiffs 
respond that their comparison plans are all-in fees similar 
to the service fees for the plans and specifically allege that 
lower cost recordkeeping services are of a similar size and of-

fer either comparable or superior services than those offered 
by the recordkeepers chosen by the defendants. The court 
finds that the plaintiffs have pleaded sufficient facts to allege 
a plausible claim of breach of fiduciary duties of prudence 
and loyalty and has given the defendants fair notice of the 
grounds for such a claim.

Finally, the defendants also argue that the plaintiffs have 
failed to allege facts that plausibly suggest that they violated 
their duty to monitor the investment committee. However, 
the courts have been unwilling to delineate and probe the 
scope of defendants’ monitoring duties on Rule 12(b)(6) mo-
tions to dismiss and have permitted such claims to proceed 
forward to discovery. The court here finds that it is possible 
to reasonably infer that the defendants breached their fidu-
ciary duty to monitor and finds that the plaintiffs sufficiently 
stated a claim. 

Accordingly, the court denies the defendants’ motion to 
dismiss.   

Morin et al. v. Essentia Health et al., No. 16-cv-4397 (D.Minn. 
September 13, 2017).
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